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97 Filed Mar 31 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT 
OF COLUMBIA 

EDWARD FRANKLIN LORT, 

820 Connecticut Ave., N. W. 

Washington, D. C. 

Plaintiff 

vs. 

NANCY ELIZABETH LORT 
2208 - 38th St., N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 1466-’50 

Complaint for Absolute Divorce 
• (Desertion) 

The Complaint of Edward Franklin Lort respectfully 
represents to the Court as follows: 

1. That he is an adult citizen of the United States 
and has been a resident of the District of Columbia for 
more than two years prior to the institution of this suit. 

2. That the defendant is an adult citizen of the United 
States and a resident of the District of Columbia, and is 
sued in her own right as the wife of the plaintiff, for a 
divorce a vinculo matrimonii, upon the grounds here¬ 
inafter stated. 

3. That the plaintiff and defendant are husband and 
wife, having been lawfully married on, to-wit, October 15, 
1926, in the City of Rockville, State of Maryland, by a 
duly ordained minister of the gospel, and that no children 
have been born as the result of said marriage. 
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4. That plaintiff and defendant lived together as hus¬ 
band and wife until on or about February 25, 1948, on 
which date without any justification or cause on the part 
of said plaintiff, the defendant left and willfully deserved 
S8id plaintiff, notwithstanding the fact that the plaintiff 
has always been a true, kind, and indulgent husband to 
the defendant; that there has been no cohabitation since 
that date, and said desertion has continued for mpre 
than two years and to the present time, and there is [no 
possibility of a reconciliation between the plaintiff and 
defendant. 

99 5. That the plaintiff has resided, since said de¬ 

sertion, at 2208 - 38th Street, N. W. (until on or 
about July 9, 1948, the date of a property settlement) 
and at 820 Connecticut Avenue, N. W., and defendant has 
resided at 623 Fillmore Street, Arlington, Virginia, and 
at 2208-38th Street, N. W. (which was deeded to de¬ 
fendant under the property settlement of July 9, 1948, 
as aforesaid), since said desertion. 

WHEREFORE, premises considered, the plaintiff 
prays as follows: 

1. That a writ of subpoena issue from this Court di¬ 
recting the defendant to appear herein on a day certain 
and answer the exigencies of this Complaint. 

I 

2. That upon final hearing of this cause, the plaintiff 
be granted a divorce a vinculo matrimonii from the de¬ 
fendant on the ground of desertion. 

3. That the plaintiff be granted such other and further 
relief as the exigencies of the case may require and to 
the Court may seem just and proper. 

,/s/ Edward Franklin Lort 
Edward Franklin Lort, 
Plaintiff 

• * • • 
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Answer 

Defendant denies that she has ever deserted plaintiff. 
On or about February 25, 1948, she did separate from 
plaintiff because he was maintaining adulterous relations 
with another woman. Thereafter, following certain liti¬ 
gation in this Court, the parties entered into a separa¬ 
tion agreement in which, among other things, they agreed 
to live separate and apart. Since then defendant has 
attempted to induce plaintiff to resume cohabitation with 
her but he has refused to live with her and has continued 
his illicit association with the other woman. 

WHEREFORE, defendant demands that the complaint 
be dismissed and that she be awarded suit money, in¬ 
cluding counsel fees, and costs. 

/s/ Jean M. Boardman 
Jean M. Boardman 

• • • • 

125 Filed May 9 1951 Harry M. Hull, Clerk 
Findings of Fact and Conclusions of Law 

This cause coming on for hearing at this term, upon 
the pleadings filed herein, and the testimony and evi¬ 
dence, whereupon the Court this 9th day of May, 1951, 
enters the following: 

Findings of Fact 

1. Plaintiff and defendant were married at Rockville, 
Maryland, on October 14, 1926. No children have been 
born as the result of said marriage. 
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2. Plaintiff is a bona fide resident of the District of 
Columbia and he had been such a resident for more lihan 
two years next before the commencement of this action. 

3. During their marriage the parties acquired as joint 
tenants a dwelling house in the District of Columbia 
which they occupied as their home. 

I 

4. On a date which was either February 19, 1948, or 
some subsequent date up to February 25, 1948, defendant 
moved from their home and discontinued living with 
plaintiff without the consent of the plaintiff. Immediately 
prior thereto plaintiff had admonished her about drink¬ 
ing in their home and she had stated that she intended 
to leave and to drink wherever she could without inter¬ 
ference, and at earlier times she had made similar state¬ 
ments. 

5. The defendant previously had been drinking to ex¬ 
cess quite frequently at her home, and also in the home 
of Austin Estlow at 831 North Lincoln Street, Arling¬ 
ton, Virginia, on occasions when the plaintiff and de¬ 
fendant had visited the Estlows. 

6. Austin Estlow and his wife had been acquainted 
with the plaintiff and defendant for a number of years, 
and Austin Estlow had visited the home of plaintiff and 
defendant on a number of occasions when he obseryed 

that the defendant had been drinking to excess. 

126 7. Sometime in December, 1947, when Austin 

Estlow had visited plaintiff and defendant at their 
home, he heard the defendant state that she intended to 
drink as much as she pleased, and that if she couldn't 
drink at home, she intended to leave, and drink wherever 
she could. 

I 

I 

8. Prior to February 25, 1948, defendant had em¬ 
ployed a detective to watch the plaintiff because of his 
suspected association with another woman, said detective 
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had made reports to defendant, and she in the company 
of witnesses had watched the plaintiff while he was with 
the other woman. Several nights after she had left him 
as aforesaid, defendant, with witnesses, confronted plain¬ 
tiff as he left the home of the said other woman. On 
March 4, 1948, defendant commenced in this Court an 
action against plaintiff for an absolute divorce on the 
ground of adultery alleged to have been committed by 
him with the aforesaid woman. Plaintiff herein duly 
filed an answer denying the charge of adultery. 

9. In May, 1948, while theaforesaid action for divorce 
was still pending in court awaiting trial, the defendant 
herein moved back into the jointly owned home of the 
parties and thereafter until July 9, 1948, she and the 
plaintiff lived in the same house but they did not resume 
matrimonial cohabitation and no reconciliation was ef¬ 
fected between them. 

10. While the parties were living in the same house, 
as aforesaid, they signed the following agreement which 
was prepared by counsel: 

AGREEMENT 

Made this 9th day of July, 1948, by and between ED¬ 
WARD FRANKLIN LORT and NANCY ELIZABETH 
LORT, husband and wife. 

WHEREAS said parties, being husband and wife, are 
now matrimonially separated and an action for divorce, 
Civil Action No. 920-48, is now pending in the District 
Court of the United States for the District of Columbia; 
and whereas they mutually desire to make a complete 
and final settlement of all their property rights and obli¬ 
gations. 

IT IS COVENANTED AND AGREED between said 
parties as follows: 
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1. That the said husband shall transfer and convey 
unto the said wife all of his right, title and interest in 
and to certain real estate owned by them as tenants by 
entirety and known as 2203 38th Street, N. W., Washing¬ 
ton, D. C., subject to encumbrances of record. 

2. That the said husband, upon the execution of this 
agreement, shall remove from said premises, 2208 38th 
Street, N. W., and shall surrender sole possession thereof 
to the said wife. 

3. That the said husband does hereby give, transfer, 
assign and release unto the said wife all of his right, tjitle 
and interest in and to all of the household furniture pid 

furnishings in the aforesaid premises. 


127 4. That in further settlement and adjustment of 

all claims for support, maintenance, claims for ali¬ 
mony (in the event of a subsequent divorce), or any other 
claims or rights which she now has or ever may have 
against the said husband, the said husband, upon the 
execution of this agreement, shall pay unto the said wife 
the sum of $1,000.00, and the said wife does thereupon 
release, waive, and forever discharge whatsoever rights, 
claims, demands, or interests she may have in connection 
with her marital situation. 

5. The said wife immediately shall cause to be dis¬ 
missed the aforesaid Civil Action No. 920-48 now pend¬ 
ing in the District Court of the United States for the Dis¬ 
trict of Columbia. 


6. Each of the parties hereby releases and renounces 
any and all rights, titles, or interests which he or She 
now has or ever may have in the real and personal prop¬ 
erty of the other, including all such property which either 
party may at any time hereafter acquire, and including 
dower rights and estate by courtesy; and each releases 
and renounces all rights to share in the estate of ihe 
other including the right to letters of administration. 
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7. That hereafter the’ parties shall continue to live 
separate and apart, and neither party shall do anything 
to molest or to annoy the other with respect to business 
or personal matters. 

8. It is the intention of the parties to make a settle¬ 
ment of their property and financial rights and obliga¬ 
tions which now exist or which ever could exist by reason 
of the status of marriage existing between them which is 
as complete and as final as it is possible for them to 
make and this agreement is to be so construed. 

IT WITNESS WHEREOF the parties hereto have 
set their hands and affixed their seals on the day and 
year first hereinbefore written. 

(signed) EDWARD F. LORT (SEAL) 
Husband 

(signed) MARCUS BORCHARDT 
Witness 

(signed) NANCY ELIZABETH LORT 

(SEAL) 

Wife 

(signed) JEAN M. BOARDMAN 
Witness 

11. The aforesaid agreement was fully performed by 
both parties. Defendant dismissed her pending action for 
divorce on the ground of adultery. Plaintiff conveyed 
his interest in their home to defendant, he removed there¬ 
from and surrendered sole possession thereof to defend¬ 
ant, and he paid and gave to defendant the money and 
other personal property mentioned in said agreement 
Since said agreement was executed the parties continu¬ 
ously have lived separate and apart. 

12. The defendant moved to 820 Connecticut Avenue, 
N. W., after the executior of the property settlement and 
has resided there ever since. 


13. There has been no cohabitation between plaintiff 
and defendant since desertion by the defendant, and Said 
desertion has continued for more than two years and to 
the present time. 

128 14. Since the time defendant left plaintiff in 
February, 1948, she made some efforts to effect a 

reconciliation but would not agree to stop drinking. For 
that reason the plaintiff refused to resume marital rela¬ 
tions, and has never expressed to her any desire that she 
live with him. 

Conclusions of Law 

1. That the desertion of defendant from plaintiff on 

a date which was either February 19, 1948, or some sub¬ 
sequent date up to February 25, 1948, was wilful, 'Vas 
without legal justification, and was without the consent 
of plaintiff. j 

2. That the written agreement made by the parties on 
July 9, 1948, was a property settlement agreement and 
not a separation agreement. 

3. That the desertion of the plaintiff by the de¬ 
fendant had continued without the consent of the plain¬ 
tiff for more than two years next before the commence¬ 
ment of this action on March 31, 1950, and that 
tiff is entitled to a divorce on said ground. 

/s/ H. A. Schweinhaut 
Judge 

129 Filed May 9 1951 Harry M. Hull, Clerk 

Final Decree for Absolute Divorce 

This cause having come on for hearing at this tdrm 
of Court, upon the pleadings and testimony taken in 
open Court, and it having been established to the satis- 
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faction of the Court that the plaintiff is a bona fide resi¬ 
dent of the District of Columbia and has been for more 
than two years prior to the filing of this action; that 
Edward Franklin Lort and Nancy Elizabeth Lort were 
lawfully married in the City of Rockville, State of Mary¬ 
land, on October 14, 1926; that the defendant deserted the 
plaintiff, on or about February 19, 1948, and that the par¬ 
ties have not cohabited since that time; thereupon, it is 
by the Court this 9th day of May, 1951, 

ORDERED, ADJUDGED AND DECREED that a 
case for dissolution from the bonds of matrimony be¬ 
tween the plaintiff, Edward Franklin Lort, and the de¬ 
fendant, Nancy Elizabeth Lort, has been duly proved and 
that the bonds of matrimony between the said plaintiff 
and the said defendant be and the same are hereby dis¬ 
solved, and the plaintiff, Edward Franklin Lort, is hereby 
granted an absolute divorce from the defendant, Nancy 
Elizabeth Lort, on the grounds of two years desertion 
prior to the filing of the complaint as alleged therein; 
but this decree shall not effect nor dissolve said mar¬ 
riage until the expiration of the time allowed for taking 
an appeal nor until the final disposition of any appeal 
taken and, in any event, this final decree shall not be ab¬ 
solute or take effect until the expiration of six months 
after its date, and it is 

FURTHER ORDERED that the plaintiff pay to Jean 
M. Boardman, attorney for the defendant, the sum of 
Two Hundred Dollars ($200.00) attorney’s fee. 

/s/ H. A. Schweinhaut 
Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
EDWARD FRANKLIN LORT, Plaintiff 

v. 

NANCY ELIZABETH LORT, Defendant 

Civil Action No. 1466-50 

Washington, D. C., 
Monday, April 9, 1951 

This case came on for trial at 2:30 this afternoon, be¬ 
fore Judge H. A. SCHWEINHAUT. 

Appearances: 

For plaintiff: 

Mr. MARCUS BORCHARDT, 

Homer Building, Washington, D. C. 

For defendant: 

Mr. JEAN M. BOAEDMAN, 

Shoreham Building, Washington, D. C. 

• • • • 

3 Elmer A. Estlow, \ 

called as a witness by counsel for the plaiijtiff, 
and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. BORCHARDT: 

Q Mr. Estlow, please state your full name and addijess. 
A Elmer A. Estlow. 

Q And your address? A 1414 North Hartford Street, 
Arlington. 
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Q Where are you employed? A Navy Department. 

Q Are you acquainted with both the litigants in this 
proceeding, Mr. Lort and Mrs. Lort? A I am, yes, sir. 

Q How long have you known them? A I would 

4 say from 20 to 25 years. 

Q And when you first met them, what was your 
business? A I am quite positive I knew Mrs. Lort when 
I was in the drug business at Second and Maryland Ave¬ 
nue. And in about 1925 or 1926, somewhere in there, I 
bought out Fourth and East Capitol, and that is when I 
met Mr. Lort. 

Q You knew Mrs. Lort first at the time you were con¬ 
ducting a drug store at Second and Maryland Avenue, 
Northeast? A That is right. 

Q And you have known both of them over 20 years? 
A Yes, sir. 

Q Have you had occasion to visit with them at their 
house and they in your house? A Yes, sir. We used to 
visit back and forth, several times a year, I would say. 

Q In these visits, did you have occasion to observe 
anything you might say somewhat unusual in connection 
with Mrs. Lort or Mrs. Lort’s habits? A Well, I would 
sort of hate to answer the question like that. But if I 
have to— 

THE COURT: I am afraid you will have to, yes, sir. 

THE WITNESS: Yes; I noticed her drinking quite a 
bit. 

BY MR. BORCHARDT: 

Q She used to drink quite a bit? A Yes, sir. 

5 Q And you noticed her drinking, at both her 
house and at your house? A That is right. 

Q Do you recall the last time you saw her? A Well, 
the last time we saw them at their house, it was a few 
days before George Washington’s birthday in 1948. 

Q Before George Washington’s birthday in 1948? A 
Yes, sir. That would be in February some time, around 
the 22d. 
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Q And where was it you saw her? A There, you 
mean? 

Q You say you saw her last, a few days before George 
Washington’s birthday? A In her home. 

Q In her own home? A Yes, sir. 

Q And that was at what address? A I believe 2408 
38th Street, somewhere right in there. It is on the cor¬ 
ner of the alley that goes through. 

Q And Mr. and Mrs. Lort were both living ther^ at 
the time? A Yes, sir. 

Q On this particular occasion did you notice anything 
unusual concerning her? A Well, she was drink- 

6 ing too much was under the influence of whiskey; 
and she had been on several occasions before. She 

got in a little argument with Mr. Lort and she told him 
she would either drink there or, if not, she would (brink 
what she wanted some place else. 

Q If she couldn’t drink there, she would drink else¬ 
where? A That is right. 

Q You heard her say that? A Yes, sir. 

MR. BORCHARDT: Your witness. 

i 

Cross Examination 
BY MB. BOARDMAN: 

j 

• • • • 

Q On Washington’s birthday, 1948, where did you see 
Mrs. Lort? A I believe—I didn’t say it was on Wash¬ 
ington’s birthday. 

Q When did you say it was? A A few days before. 
Q And where did you see her? A At their home. 
Q Who was present? A Mr. Lort and my jsrife 

7 and myself. 

Q Was anything said about a separation^ A 
No; I don’t recall anything being said about a separation, 
no, sir. 

• • • • 
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Redirect Examination 
BY MB. BOBCHABDT: 

Q Mr. Estlow, yon say there wasn’t anything said about 
a separation; but was there anything said about her 
leaving? A She said if she couldn’t drink there, she 
would drink elsewhere. 

Q That she would leave? 

THE COUBT. He has answered it twice, the same way. 

• t * • 

Edward Franklin Lort r 

the plaintiff, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 
BY MB. BOBCHABDT: 

Q Mr. Lort, please state your name and address. A 
Edward F. Lort, 820 Connecticut Avenue. 

Q And you are the plaintiff in this case? A 
8 Yes, I am. 

Q When were you married to the defendant? A 
February, 1926. 

Q I say, when were you married? A I am sorry— 
in October, 1926. 

Q I ask you if this is a certified copy of the marriage 
certificate. A Yes, it is. 

THE COUBT: What was your wife’s maiden name? 

THE WITNESS: Hurley. 

THE COUBT: How do you spell it? 

THE WITNESS: H-u-r-l-e-y. 

THE COUBT: Does that check? 

MB. BOBCHABDT: Elizabeth M. Hurley. 

THE COUBT: AH right. 
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Mr. Lort, were any children born of your marriage? 
o, there isn’t. 


BY MB. BOBCHABDT: 

Q And she had been divorced previously? A I Idon’t 
know that. I don’t know other than what she told i|ne. 

Q 

A No, 

Q And how long did you and Mrs. Lort live together? 
A Until February of 1948. 

Q And then what occurred? A Well, she left. She 
deserted me without any justification. 

9 THE COURT: She left, and what else? 

THE WITNESS: Without any justification. 

BY MR. BORCHARDT: 


Q What preceded her leaving? Was there any Argu¬ 
ment or talk or discussion? A Yes. I had admonished 
her for her drinking, and an argument resulted as to that. 
And as a result of that— 

Q What did she sav in connection with her drinking? 
A She said she was going to drink, and if she coufdn’t 
drink there, she was going where she could drink in peace. 
And the next thing I knew, she was gone. 

THE COURT: Tell me a little more of the background 
which culminated in her leaving. 

THE WITNESS: She had been drinking excessjvely 
for a long time, and sometimes it would be one, twb or 
three days at a time. And when she would get that ;way 
she was abusive, and whenever we had company it was 
embarrassing. When we went out she would get that way 
and it was also embarrassing. And I had reprimanded 
her and told her from time to time if she didn’t stop! it I 
didn’t know what was going to happen. And each time 
she was very abusive about it. She would just tell me 
she wasn’t going to stop it and that was all; she was 
going to drink when she wanted, and if she couldn’t do 
it there, she was going where she could, which she did. 

BY MR. BORCHARDT: 

Q And then as a result of that did she leave 
you? A She did. 


10 
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• Q Have you lived with her since that time? A I 
have not. 

Q Has she said anything to you since that time about 
your going back with her? A Yes. She spoke with me 
on the telephone about that. 

Q And what did you say to her? 

THE COURT: When was this? 

MR. BORCHARDT: Since the desertion. 

THE COURT: But when did she talk to you on the 
telephone ? 

THE WITNESS: Well, it must have been about two 
years ago. One time she called me about some other 
business, and she asked me about coming back. 

BY MR. BORCHARDT: 

Q And what did you say to her? A I said only on 
one condition would I consider that, and that is if you 
would promise me and I would have to know you would 
stop drinking. And she said—well, she didn’t say she 
would or wouldn’t. And I said, “Well, if you want to 
meet me downtown and discuss it, I will.” And she re¬ 
fused, and said “You come out to my house and talk 
with me.” And I said “No; that I won’t do. But if you 
want me to meet you downtown, I will make an appoint¬ 
ment to see you.” 

11 And I never heard anything more about it. 

There was never anything more mentioned to me 
about it. 

Mr. Lort, since this alleged desertion, in February 1948, 
have you cohabited with Mrs. Lort? A I have not. 

Q Have you lived separate and apart from her? A 
I have. 

Q How long did you continue living in this particular 
house? A Until the early part of July, 1948. 

Q From February to July? A That is right. 

• • • # 
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MB. BORCHABDT: That is where the two lived, 
Your Honor. 

12 THE COURT: She wasn’t living there? 

THE WITNESS: That is right. 

THE COURT: From February to July you lived 
there alone? 

THE WITNESS: That is right. 

BY MR. BORCHABDT: 

Q In July did you enter into a property settlement 
with her? A I did. 

Q And under the property settlement was the house 
deeded to her? A It was. 

Q And you left the building? A I did. 

Q And then where did you live? A Eight twenty 
Connecticut Avenue. 

Q And you are still living there? A I am still liv¬ 
ing at 820 Connecticut Avenue . 

• • • • 

Q How long have you lived in the District of Coluin- 
bia prior to bringing the suit? A Prior to that, 

13 about 24 years. I came here in February, 1926. 

I 

Cross Examination 

i 

BY MR. BOARDMAN: j 

Q You and your wife owned your home at 2208 38^h 
Street, Northwest, jointly, did you not? A That is 
right, Mr. Boardman. 

Q And when did you become acquainted with Bernice 
Kirschling?—K-i-r-s-c-h-l-i-n-g-. A In February, 1948. 

Q And when did you start keeping company with 
her? A I never did start. 

Q What date was it that you say your wife left yoii? 
A It was around Washington’s birthday. I don’t recall 
the exact date. 

Q As a matter of fact, it was February 25th, 1948, 
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wasn’t it? A I can’t verify that date, Mr. Boardman. 
I don’t remember it. 

Q Whatever the date was, around Washington’s birth¬ 
day in 1948, is it not a fact that on the very night when 
your wife didn’t come back to the house to sleep that 
she had confronted you at the apartment of Bernice 
Kirschling, in Arlington, Virginia, with witnesses and 
detectives? A I hadn’t seen her for two nights before 
that 

Q Do you remember the time that your wife did 

14 confront you when you came out of Bernice 
Kirschling’s apartment? A I remember coming 

out of there, yes, sir. 

Q And who all was present outside, when you came 
out? A I don’t know, other than I did see her, her 
son, his wife, and some others. 

Q Do you know that they were private detectives? A 
I do not, sir. 

Q Did someone take your picture, sir? A I don’t 
know that. A flash bulb flashed there in the hall. 

Q Before they took it, you pulled your hat over your 
face so they couldn’t get your face, didn’t you? A No, 
I did not. I didn’t even know they were there. 

Q Did you hide your face? A I did not intention¬ 
ally. I suppose it could have been when I walked out 
somebody was talking and I didn’t know just what was 
going to happen. I suppose you would have that pic¬ 
ture which would indicate. 

Q And did anybody talk to you there at the time 
the flash bulb went off? A Yes; there was some man I 
think said—I don’t suppose I could think of quoting 
him. He did say to me, I think, “Are you Mr. Lort?” 

Q Yes, you might quote him. A I don’t know 

15 that I can. And I said “Yes,” or something to 
that effect. 

Q And isn’t it a fact that after that episide your wife 


didn’t come home any more! A I didn’t see her any 
more. 

Q And you didn’t see her any more! A That is, I 
see her now and I saw her afterwards. 

Q But she didn’t come home that night, after you 
were confronted in front of Bernice Kirschling’s apart¬ 
ment. A She hadn’t been home for two nights prior to 
that. 

Q And there came a time when you were served with 
a summons on a case in this Court, charging you with 
having committed adultery with one Bernice Kirschling. 
Isn’t that a fact, sir? A That is what I understand. 
But I would like to state, if I may— 

Q Suppose you just answer the questions and ^hen 
your counsel will let you say anything you want. All 
right, sir. 

Q And you were served with the process in that case 
on March 9, 1948? A I don’t remember the date I was 
served. 

Q And you employed Mr. Borchardt to represent you 
and eventually filed an answer in that case, did you jiot! 
A Mr. Borchardt filed an answer. 

Q Yes. And isn’t it a fact that while that 
16 case was pending, in the month of May, 1948, your 
wife came back and started living in your joint 
home at 38th Street? A She came back—I don’t know 
the date—and was in the house until the property settle¬ 
ment was made—periodically, as I understand it. I 
don’t think we had one dozen words in all that time. 
Certainly we didn’t talk. I didn’t eat there. I slept 
there and that was about all. 

Q Didn’t she cook your meals for you? A She did 
not, sir. 

Q And by the time of the property settlement, which 
we will come to, isn’t it a fact that she attempted to per¬ 
suade you to give up Bernice Kirschling and the two of 
you live together again? A That is absolutely untrue. 
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She never mentioned her name, to my knowledge. Nor 
did she ever ask me to come back. She stayed clear of 
me. I very rarely ever saw her. If it was, it was when 
I came home and she was going ont. There was a horn 
on an automobile that would honk out front, and out she 
would go. And when I left in the morning, she stayed in 
her room. 

Q And did you make any attempt at reconciliation 
with her, while she was in the house, prior to July 9? 
A No, sir. 

Q And didn’t there come a time, prior to July 9, 1948, 
you told your wife you wanted to settle that di- 
17 vorce case out of court? A No, sir. It wasn ; t 
discussed. 

Q You told her, did you not, if she didn’t settle it 
out of court you were going to quit your job and leave 
town? A I will answer your question, first: No, I did 
not. Nor would I quit my job, after 30 years, for any¬ 
one. 

THE COURT: Where do you work? 

THE WITNESS: The Baltimore Life Insurance Com¬ 
pany. 

BY MR. BOARDMAN: 

Q And it is a fact, isn’t it, that you and your wife 
did reach an agreement that you would give her all your 
interest in the house and $1,000 in money in complete 
settlement of all her claims against you, and she would 
drop the suit for adultery? Isn’t that correct, sir? A 
That agreement was reached. We wanted it that way. 

Q And on July 9, 1948, you and your wife signed 
this agreement, and I will ask you if that is not your 
signature. A That is my signature. 

Q And on July 9? A That is what the document 
says. I really don’t have the dates in mind. 

MR. BOARDMAN: I ask that this be marked for 
identification, Your Honor, as Defendant’s Exhibit 1. 


(Agreement July 9, 1948 was marked for identification 
as Defendant’s Exhibit No. 1.) 

18 BY MR. BOARDMAN: 

Q And at that time yon agree, did yon not, sir, 
that npon the signing of that agreement yon wonld leave 
the honse and yonr wife wonld live there? A I don’t 
recall that agreement. I agreed to a property settle¬ 
ment 

Q And don’t yon recah, sir—yon had a copy of this 
agreement. A Unfortunately I can’t find mine. I don’t 
know where I put it. I tried to find it today bef<jre I 
came down here. 

Q Calling yonr attention to the paragraph 2: 

“That the said husband, upon the execution of | this 
agreement, shall remove from said premises, 2208 38th 
Street, Northwest, and shall surrender sole possession 
thereof to the said wife.” 

Do you remember that? A I see it there. 

Q And do yon recall that paragraph 7 of this agree¬ 
ment, signed on July 9,1948, reads: 

“7. That hereafter the parties shall continue to live 
separate and apart, and neither party shall do any thing 
to molest or to annoy the other with respect to business 
or personal matters.” 

A I see that sir. 


19 Q Are yon acquainted with the Reverend E. 

Robert Arthur? A Yes, sir. 

Q I will ask yon to read that letter before I ask yon 
any more questions (handing letter to the witness). 

Did yon make application to the Catholic Church for 
permission to marry in the church, at some time before 
April 18, 1949? A I didn’t make application to marry 
in the church, no, sir. 

Q What kind of an application did yon make? A I 
made application to change my religion. 
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Q And you made no request for permission to con¬ 
tract marriage in the Catholic Church?—realizing, sir, 
that I can subpoena Reverend E. Robert Arthur. 

20 A I have that very well in mind, Br. Boardman. 
I don’t know just what I did make application for. 

I just told you I made application to become a Catholic. 

Q As a matter of fact, you made application to 
marry in the Catholic Church, and to marry Bernice 
Kirschling, did you not? A No, sir; that is untrue. 

Q And you informed Reverend E. Robert Arthur that 
you were divorced, had been twice divorced, did you 
not? Isn’t that right, sir? A Twice divorced? 

Q Yes. A No, sir; I did not. 

THE COURT: Give me that again, about the twice 
divorced. 

THE WITNESS: I have only been divorced once, 
Your Honor. 

MR. BOARDMAN: It is my mistake. I am wrong. 
BY MR. BOARDMAN: 

Q You told him you wanted permission to marry in 
the Catholic Church, and said you had been twice mar¬ 
ried, and your first wife was dead. Isn’t that right? 
A That is right. 

Q And didn’t you tell him you had been divorced 
from vour second wife? A No, sir; I did not. There 
is no record that will indicate that, I am sure, unless 
they are erroneous. 

• • • • 

21 Q Mr. Lort, after July 9, 1948, after you signed 
that agreement, isn’t it a fact that you, on various 

occasions, went back to your former home and visited 
with vour wife? A No, sir; it is not. 

Q Isn’t it a fact that on three occasions after July 
9, 1948, you had sexual intercourse with her there? A 
I have never seen her from the day I left there until 
today. 

Q And didn’t she on these occasions when you came 
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back to visit her beg you to come back and live with 
her? A She has never begged me to come back She 
asked me on the telephone one day, as I previously 
stated, and I told her on only one condition^ and 

22 that is the only reference that has ever been made 
to our return. 

Q Have you wanted to live with her? A No, air; I 
have not—not since then. 

Q Not since when? A The time that that happened. 
At first I wasn’t sure. 

THE COURT: The time what happened? 

THE WITNESS: Well. Your Honor, after wha^ she 
did and what she said, the things that I might sayL the 
dirt she did me, I couldn’t forgive her and I couldn’t 
overlook those things. 

THE COURT: What dirt are you talking about? 
Does this have reference to her drinking, or something 
else? 

THE WITNESS: Her drinking, primarily; and then 
what she accused me of, which I was perfectly inno¬ 
cent of. 

THE COURT: Well, what did she accuse you of? 
You see, this doesn’t mean anything to me, because I 
don’t know what you are talking about. 

THE WITNESS: Well, she accused me of coming 
out of someone’s apartment, and implying, by implica¬ 
tion, mavbe, I was doing something wrong. 

BY MR. BOARDMAN: 

Q What you mean is she filed a suit in this Court 
charging you had committed adultery with one Beifnice 
Kirschling. That is what you mean, isn’t it? A I 
wouldn’t say that. 

23 Q Isn’t that what you mean? A No, that isn’t 
what I mean. If you want me to go on, I twill. 

I called her, after this settlement. Well, here is the 
way it came up first. I had a dog I thought the world 
of, and she called me one day and said “If you ^ an t 
me to continue to keep this dog, you send me $5 a \jreek 
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for his board or I will send it to the pound.” And 
from then on I sent her $5 for the dog’s board. 

Some months later one of the girls in my office come 
in and said there was a colored girl who has a dog for 
yon out there. And here was my dog they had sent 
down to my office. That w r as one of the things I had in 
mind, because that broke my heart. 

Q What was the date, sir? A I don’t know the 
date. It was some months after July, 1948. 

Q You never wanted to live with-her since then, have 
you? A Well, I think I could answer that and say no. 
But that isn’t all. You interrupted. If you don’t mind, 
I would like to tell a few more. 

Q Keep on talking. A When it came time to file my 
income tax papers, I went to the Internal Revenue and 
explained just what was what, and they told me I was 
entitled to claim that withholding for that year, 
24 if she would sign the paper. I called her on the 
phone and asked her if she would sign it. She 
said no. I said “Well, it will save me right much 
money if you wall; and you know I don’t have anything 
now. You cleaned me out and you have everything I 
have got.” 

And she said “If it costs you everything you make, I 
won’t sign it. And by the way,” she said, “we have 
two cemetery lots, out in Lincoln Cemetery.” And she 
said I ought to include them, and “I think you ought 
to give me those.” 

So things like that is what led up to my feeling as I 
do. 

Q Would you mind telling me when is the date since 
you haven’t wanted to live with your wife? A I haven’t 
told her I wouldn’t. When she asked me, I said I would 
consider it on one condition. And I wasn’t sure I would 
then, because I had tolerated and put up with so much 
until I was completely fed up and had lost any respect 
a man could have for a woman, as a result of her con- 
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stant drinking and embarrassment every place I went. 
And even when I had company in my home, it was the 
same thing, not only her drinking, but abuse. And she 
pleaded for me not to mention it to her sons, whijdi I 
didn’t do until they actually saw it in action themselves. 
They saw her fall out of a chair in the kitchen, and had 
to carry her upstairs, she was so drunk. 

Q When is the last time you saw Bernice Kirschling? 

A I don’t remember the exact date, sir. Since 
25 Christmas. 

Q Was it last night? A No, sir. 

Q You keep company with her, don’t you? A j No, 


sir. 


Q You plan to marry her if you get this divorce, 
don’t you? A No, sir. I have no intention of tver 
marrying anybody. 

Q How much do you make at your employment l| A 
Well, it is pretty hard for me to say how much I nolake. 
I have a salary and a commission. 

Q "What was your income for the year 1950? 

MR. BORCHARDT: If Your Honor please, there is a 
property settlement in this case. 

MR. BOARDMAN: There is a question of couinsel 
fees, Your Honor. 

MR. BORCHARDT: 1 don’t know what the purpose 
is of this. 

THE COURT: If it comes to a decision on ^hat 
question, if I need any help, I can get it then. I don’t 
think I need to go into it now. 


Redirect Examination 


BY MR. BORCHARDT: 

Q Just to get this clear, in answer to questions 
26 Mr. Boardman asked you, as to whether at any 
time subsequent to Mrs. Lort’s leaving she pre- 
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pared any meals for yon— A She did not, no, sir. 

Q Did she ever offer to prepare any meals for you? 
A She never offered. In fact, there was nothing in the 
house to eat. She couldn’t. I never saw a thing in 
the ice box from the time she left in February—well, I 
never have, for that matter. There was nothing ever 
brought in the house, to my knowledge. 

Q You also heard a suggestion that you and she had 
relations on three different occasions thereafter. A 
That is wholly untrue. 

Q And there is no basis for that whatsoever? A 
None whatsoever, sir. 

• • • • 

THE COURT: You say she left you around Wash¬ 
ington’s birthday in 1948. What conversation did you 
have with each other at that time—the day she left or 
the day before, or whenever it was? 

THE WITNESS: Well, I had admonished her for 
her drinking, and I told her then as I told her before, 
that my patience was just exhausted and I couldn’t stand 
it. I was going to the doctor as a result of my 
27 nerves being upset because of that, and I just 
couldn’t tolerate it any more. And she very defi¬ 
nitely said, “If I can’t do it here, I will go where I can.” 

THE COURT: And then the next day— 

THE WITNESS: And I didn’t see her any more. 

THE COURT: Do you know where she went? 

THE WITNESS: I know now. I didn’t know then. 
I had no knowledge of where she was. 

THE COURT: What do you now know as to where 
she went? 

THE WITNESS: She went to 623 Fairmont Street— 

THE COURT: The home of some relative of hers? 

THE WITNESS: Yes, sir. That is, the next time I 
heard from her, that is where she was. 
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BY MB. BOBCHARDT: 

Q Mr. Lort, did you make any effort to locate her 
immediately after she left you? A I did. 

THE COURT: You say you did? 

THE WITNESS: Yes, sir. 

THE COURT: Why? 

THE WITNESS: Well, I wondered just what had 
happened. I wondered if she had done something ijnaybe 
I should report, because I didn’t hear a word, it was 
just like passing out of the picture. 

TEE COURT: When did you next hear from 

28 her, or of her, either? 

THE WITNESS: Well, the next I heard from 
her was when she filed a paper for divorce. 

THE COURT: You hadn’t either heard of her or 
from her until that suit was filed? 

THE WITNESS: I had not. 

THE COURT: When was that filed, Mr. Boardman? 
MR. BOARDMAN: March 4, 1948. 

• * • • 

BY MR. BOBCHARDT: j 

Q In connection with this matter of calling at the 
archdiocese in connection with the consultation with the 
priest— A Yes. 

Q —would you tell His Honor something as to your 
family connections prior thereto? A Yes. I had a! very, 
I should say, poor religious background. My father was 
Episcopal, and on my mother’s side they were Catholic; 
and I had probably been to church 10 times in the last 
25 years. 

THE COURT: Let me interrupt you just a mqment. 
I was going to ask you the materiality of religion to this. 
MR. BORCHARDT: I was just following it up, as 
long as Mr. Boardman brought it up. 

29 THE COURT: All right. 
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BY MB. BOBCHABDT: 

Q Just continue, Mr. Lort. A As I say, my father 
was Episcopal, and on my mother’s side they were Catho¬ 
lic, although my mother died very young and I knew very 
little about her people. I realized I was getting along 
in years and I should do something about going to church. 
So I sought some religious contact; and most of my 
friends, I should say three fourths of my friends, were 
Catholic. And I had certainly admired the many things 
they had done, and I thought now that I am alone and I 
have nothing else, I can go to church. And that was my 
reason in making application—my sole reason. 

Q Mr. Lort, on this occasion that Mr. Boardman 
claimed a picture was taken of you— A Yes. 

Q —as you were leaving an apartment— A Yes. 

Q —did any impropriety occur at that apartment be¬ 
fore that was taken? A Absolutely not, Mr. Borchardt 
—and it never has. 

Q And no impropriety ever has occurred at that 
apartment? A There never has—that or any other. 

Q Has there been any impropriety on your part 
30 with any other woman at any time since this par¬ 
ticular date she left you? A There has not. 

Q Has there been any since you were married to 
Mrs. Lort? A There definitely was not. 

THE COURT: "When was this your picture was taken, 
or whatever it was that occurred? 

THE WITNESS: In February, around Washington’s 
birthday. 

THE COURT: Before she left? 

THE WITNESS: No, sir. It was after she left, a 
day or two or three afterwards. 

THE COURT: Was it at night time? 

THE WITNESS: Yes, it was. 

THE COURT: At what time? 

THE WITNESS: I think around 12 o’clock. I am not 
sure of that. 
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THE COURT: Around midnight? 

THE WITNESS: Yes; but \am not sure of the 
sir. 

THE COURT: All right. 

BY MR. BORCHARDT: 

Q Who was in the apartment at that time before you 
left? A Miss Kirschling and her sister. 

Q Was her sister there the entire time you 

31 were there? A She was. 

• • • • 

Recross Examination 
BY MR. BOARDMAN: 

Q Mr. Lort, in response to questions asked by His 
Honor you said, if I understood you correctly, that qn a 
certain occasion around Washington’s birthday, 1948, you 
admonished your wife about drinking. A That is right. 

Q And that she left and you never saw her after that. 
A I saw her afterwards. She came back sometime 
months later; I don’t know the date. I couldn’t tell jyou 
if my life was at stake. 

Q When is the next time, the first time you saw her, 
after she left, at the time you say you admonished her 
for drinking? A Let me get that straight, now. You 
are speaking of the night I admonished her? 

Q Yes, sir. A That was around Washington’s birth¬ 
day. I can’t give you the date, because I don’t know. 

Q We can understand that. A You want to know 
the next time I saw her. 

Q The next time you saw her. A When she cpe 
back to 38th Street, the next month or several 

32 weeks or several months later—oh, I am sorry, I 
saw her that night. 

Q You saw her a night or two afterwards? A 
is right. 
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Q Around midnight, when you came out of Bernice 
Kirschling’s apartment? A That is right. 

I am sorry I overlooked that, Your Honor. I wasn’t 
thinking of that date. 

Q Were you worried about your wife’s having left you 
a day or two before? A I wouldn’t say I was worried 
about her leaving. 

Q What were you doing up in Bernice Earschling’s 
apartment at midnight? A On business. 

Q Business? A Yes, sir. 

• * • • 

33 Norman Baldwin, 

called as a witness by counsel for the plaintiff, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 
BY ME. BORCHAKDT: 

Q Mr. Baldwin, state your full name and address. 
A Norman Baldwin, 1419 North Cleveland Street, Ar¬ 
lington, Virginia. 

Q Where are you employed, Mr. Baldwin? A Naval 
Gun Factory. 

Q You are here under subpoena? A Yes, sir. 

Q Are you acquainted with Mr. and Mrs. Lort? A 
I am. 

Q How long have you known them? A Well, I should 
say, oh, about 21 years. 

Q Have you had occasion to visit at their home on 
38th Street? A Quite often. 

Q Have you had more occasion—directing your atten¬ 
tion to February, 1948—have you had more occasion to 
visit there since February, 1948, than before? A No, 
sir. 
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Q I say, more since February, 1948. A No. 

34 Q Have you seen more of Mr. Lort since then? 

A I have seen more of Mr. Lort, yes, sir. 

Q And where have you seen Mr. Lort since that time? 

A Well, somewhere around the first of March of— 

Q No. I say where did you meet or see Mr. Lort, 
subsequent to February, 1948? Where did you see him? 
—at his house, or at your house? A Mostly at my » 
home. 

I 

Q And you were also around his home thereafter? 

A At where he lived, yes, sir. 

Q Approximately how often did you see him subse¬ 
quent to February 1948? A Well, during the time after 
he moved to 820 Connecticut Avenue, I used to see him 
quite often. 

Q Before he moved to 820 Connecticut Avenue. A 
Well, I saw him a few limes. 

Q Did you see Mrs. Lort? A No, sir. 

Q Have you seen Mrs. Lort since February, 1948? A 
No, sir. 

Q When is the first time you saw her since that tpne? 
A For quite some time, yes, sir. 

Q Do you know any woman that Mr. Lort is inter¬ 
ested in? A Not to my knowledge. 

35 Q Have you ever seen him in company Vith 
any other women? A No, sir—and I have been 

with him a number of times. 

Q Has he ever said anything to you about any other 
woman? A No, sir. 

* • • * 

Mrs. Nan-cy Elizabeth, Lort, 

\ 

the defendant, being first duly sworn, was examined £nd 
testified as follows: ! 
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Direct Examination 
BY MB. BOABDMAN: 

Q State your full name, please. A Nancy Elizabeth 
Lort, 2208 38th Street, Northwest. 

Q Have you been married before? A Yes. 

36 Q How many times? A Twice. Both hus¬ 
bands died. 

Q You never were divorced? A No; I never was. 
Q And you, of course, are the wife of the plaintiff 
in this case, Edward Franklin Lort? A I am. 

Q And where are you now living? A 2208 38th 
Street, Northwest. 

Q And before the separation of you and your hus¬ 
band, where did you live? A At my home, 2208 38th 
Street, Northwest. 

Q And prior to the time of the separation agreement, 
on July 9, 1948, did you and your husband own that 
property jointly? A We did. 

Q Mrs. Lort, do you drink? A I do not. 

Q Did your husband ever admonish you about drink¬ 
ing? A He did not. 

Q Did there come a time before your separation from 
your husband that he started staying away from home? 
A Why yes, he would go away weekends, every month 
for two years before we were separated. 

Q And did you know where he was going? A I did 
not. 

37 Q Did you try to find out from him? A Well, 
I couldn’t, because he left in a plane. He went out 

of town. 

Q I mean, did you ask him? A I asked bim where 
he was going. He said it was none of my business. 

Q Did there come a time, prior to March 6, 1948, that 
you employed detectives to watch your husband? A I 
did. 



33 


Q And what was the name of the detective or detec¬ 
tives? A I forget his name. 

Q Was it Frederick Pence? 

• • • • 

THE WITNESS: I forget the name. It has been two 
or three years ago. I can find it in the telephone book. 

BY MR. BOARDMAN: 

Q Do yon remember it was Frederick Pence i A 
That is right. 

Q Of the Washington Detective Agency? A That is 
right. 

Q And did he, to vonr knowledge, follow your hus- 
band? A He did. 

Q And did you on any occasion accompany Mr. 
38 Pence when your husband was watched? A I did. 

Q On how many occasions? A Four nights 
straight—Friday night, the 23d— 

THE COURT: Of what month? 

THE WITNESS: Of February, 1948—the 23d, 24th 
and 25th, Washington’s birthday. 

BY MR. BOARDMAN: 

Q No; Washington’s birthday is the 22d. A That is 
right. Four nights straight we followed him, and my 
son was with me also. 

Q And who else was along on those occasions? A 
A lady detective. 

Q With Mr. Pence? A With Mr. Pence. I don’t 
know her name—four of us. 

Q And without stating anything about the contents, 
did the detectives give you reports on the case? A He 
did. 

Q And you turned them over to me? Is that correct? 
A I did. 

Q And whom did you see your husband with on the 
nights you were along when you followed him? A I 
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can’t recall her name. It is the one yon mentioned? 

39 Q Bernice Kirschling? A That is right. 

Q Did you know her before that? A I never 
saw her before. 

Q And where did yon see her? A In an apartment 
house over in Arlington. 

Q And did there come a time when yon were present 
when your husband was confronted? A That is right. 

Q And when was that? A I think it was the 23d 
or 24th of February, 1948. 

Q And where was he at that time? A In the apart¬ 
ment with this girl. 

Q And what time of the day or night was it? A It 
was about three or four o’clock in the morning. 

Q And was his picture taken? A It was. 

Q And did you at one time turn that picture over 
to me? A I did. 

Q And did there come a time when you got it back? 
A I did. 

Q And when was it that you got it back? A Well, I 
would say about—I would say it was in the fall of 1949. 

Q Was it before or after you had made a prop- 

40 erty settlement with your husband? A It was 
before. 

Q Calling your attention to the fact that you made 
the property settlement in July of 1949— A This was 
maybe in the fall of 1949. I can’t remember. 

Q And what did you do with the picture? A I tore 
it up. 

Q And did you have any conversation with your hus¬ 
band after he came out of Bernice Kirschling’s apartment 
at three or four o’clock in the morning? A I asked him 
what he was doing there. 

Q And what did he say? A Well, he never said 
anything. 

Q Had you left him at that time? A No, I had not. 
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Q Did you go home that night? A No; I went to 
my son’s. 

Q And did you stay at your son’s? A I did. 

Q And then did you file a suit against your husband, 
through me, on March 6, 1948? A That is true. 

Q And did there come a time, after you filed this 
suit, that you went back to your home? A I did. 

41 Q And when did you go back? A It was the 
first of May, in 1948. 

Q And was your husband still living there? Aj He 
was. 

Q And what did you do after you went back, with 
respect to doing things for him? A Well, I saw his 
shirts were soiled and I did some laundry for him. I 
also made him some meals. I 

Q Did he eat his meals in? A He did. 

Q Did you make any attempt, prior to July 9, JL948, 
to effect a reconciliation with him? A I did. I begged 
him to. 

Q Did you have any discussion with him about Ber¬ 
nice Kirschling? A Yes, I did. 

Q What did you tell him? A I asked him would he 
come back home, or could we make up, and we would sell 
the house. 

Q Wasn’t he living there then? A That is right. 

Q What do you mean, could he come back hcime? 
A Well, he was staying out nights—I mean several 
nights a week and over weekends—and I wanted him 
home with me. 

42 Q And what did he say? A He said no. 

Q What did he say about Bernice Kirschling? 
A Well, he didn’t say anything about her, other than 
he was having a good time and he was going to continue 
having a good time. That is the truth. 

Q Did there come a time when Mr. Lort said anything 
to you about wanting to settle the case out of court? 
A Oh yes. 
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Q What did he say? A He made all kinds of prom¬ 
ises. 

Q Say what he said. Don’t say he made promises. 
Say what he said. A Well, he wanted to sell the house 
and divide the money. He wanted to give me a cash 
settlement, and give me the house. And that is when I 
accepted it. 

Q Did he say why he wanted to settle it out of court? 
A To keep all of this adultery business I filed against 
him from going into court. He didn’t want it to go to 
court and he did that so it wouldn’t go to court. And I 
didn’t take it to court. 

Q I only asked you what he said. A That is what 
he said. 

Q What did he say he would do if you didn’t settle 
it? A He said if I didn’t do it, he wouldn’t pay 
me any alimony and he would quit his job and leave 
town. 

43 Q And did there come a time when you agreed 
to a settlement? A That is right. 

Q And that settlement was that he deeded you his 
interest in the house and gave you a thousand dollars 
in cash? A That is true. 

Q And you agreed to drop the adultery case? A 
That is correct. 

Q And is this your signature on this agreement? 
A It is. 

MR. BOARDMAN: 1 ndw offer this in evidence as 
Defendant’s Exhibit 1. 

MR. BORCHARDT: No objection. 

THE COURT: Admitted. 

(The agreement dated July 9, 1948, heretofore marked 
for identification as Defendant’s Exhibit No. 1, was re¬ 
ceived in evidence.) 

BY MR. BOARDMAN: 

Q And had your husband been living there in the 
same house with you up to July 9? A That is true. 
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Q And did he stay there after he signed that agree¬ 
ment? A He stayed there a while. 

Q How long? A Oh, a few days. 

44 Q And then what did he do? A He left 

Q And have yon lived there since? A I have 
lived there. 

Q Has Mr. Lort ever been back there to visit yon 
since July 9, 1946, when he signed that agreement? A 
He certainly has. 

Q And how often? A Well, he was back to ^ee me 
quite a few times, in February of 1949. 

Q And on those occasions what happened between 
you? A Well, what happens between husband and wife. 

Q Talk right out. What happened? Did you have 
sexual intercourse? A Yes. 

Q How many times since July 9, 1948 have you had 
sexual intercourse with your husband? A I would say 
four or five times. 

Q When was the last time? A It was in March, 
1949. 

Q And did you attempt any reconciliation with your 
husband after you had made that property settlement on 
July 9,1948? A I did. 

45 Q And what did you tell him? A I asked him 
to come back and live with me. 

Q And what did he say? A He said no. 

Q Did he say why he wouldn’t? A Well, because 
he was—yes, he said just because he was having si, good 
time with other women. 

Q Did you ever discuss Beatrice Kirschling wil)h him 
after July 9, 1948? A Sure. Whenever he would stay 
out late at night, and sometimes on other nights I would 
throw her up to him. 

Q After July 9, 1948, when you made this settlement, 
was he staying there then? A That I don’t kno^. 

Q Do you know whether he was staying there after 
he gave you the house? A Oh—my house? 
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Q Yes. A Oh, I misunderstood you, Mr. Boardman. 
No, he wasn’t staying at my house after July 9. 

Q I am asking you about the time after July 9, 1948. 
Do you understand that? A Yes. 

Q Was he back there to see you then? A He was 
back to see me, yes, sir. 

Q I am asking you if after July 9, 1948 you 

46 discussed Beatrice Kirschling with him. A No. 

Q But you did ask him to come back? A I 
did. 

• • • • 

Cross Examination 
BY MB. BORCHARDT: 

Q Mrs. Lort, I think you testified you do not drink. 
A I don’t 

Q When did you last have a drink? A About five 
years ago. 

Q Are you certain of that? A I am. 

Q As a matter of fact, on one occasion when we were 
arranging to have your signature to this property settle¬ 
ment, didn’t you excuse yourself in a telephone conver¬ 
sation with me and state you were not in a condition to 
talk? A I was sick, with the flu. 

Q Oh, sick. A With the flu. I have a maid to prove 
it. Or I did have a colored girl there to prove it. 

Q Did you hear Mr. Estlow testify? A That isn’t 
true. 

Q You have known Mr. Estlow for some years? A 
I have known Mr. Estlow for 21 years. 

47 Q Do you recall the time you were at Mr. Est- 
low’s house and fell drunk over the table and 

knocked over all the dishes? A I did not. That isn’t 
true. 

Q Do you recall also it happened when Mr. Estlow 
was in your house during the Christmas holidays of 
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1947? Do yon recall that occasion? A Nineteen forty- 
seven? 

Q Yes. A Estlow hasn’t been in my house for three 
or four years. 

Q That is around the Christmas holidays of 1947? 
But do you recall the last time he was in your hbuse, 
that you were upstairs and not in a condition to Come 
downstairs to dinner? A That isn’t true. 

Q You deny any such— A I certainly do. 

THE COURT: Am I correct in this, that Mr. Estlow 
has not yet testified to what you now ask her? Has he? 

MR. BORCHARDT: But he said she was drinking. 

THE COURT: But you asked her about falling lover 
the table in Mr. Estlow’s house, and he didn’t testify to 
that, did he? 

MR. BORCHARDT: I am just laying the foun- 
48 dation for it in rebuttal. 

THE COURT: That is what I wondered, wheth¬ 
er I had missed something. 

MR. BORCHARDT: No. I intended to put Mr. [Est¬ 
low on in rebuttal. 

THE COURT: Yes. All right. Go ahead. 

BY MR. BORCHARDT: 

Q Did you ever cut your face or your lips in failing 
as a result of drinking? A I did not. 

Q Did your son ever carry you upstairs or downstairs 
because of that?—drinking. A He did not. 

Q Now, when you returned to your home, I think you 
said it was some time in May, 1948—I believe you said— 
A That is right. 

Q —or somewhere around then. How did Mr. Lort 
greet you or how did you greet him? A Well, I Was 
upstairs and he came upstairs and said “Are you home?” 
And I said “Yes.” And I had an awful cough. And he 
said “You seem to be sick.” And I said “Yes, I have a 
cold.” 
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THE COURT: Just a moment, madam. When is 
this? 

MR. BORCHARDT: May, 1946. 

THE COURT: Answer the question again, be- 

49 cause I missed about half of what you have said, 
now, to that question. 

THE WITNESS: All right, Judge. 

THE COURT: Do you understand the question now? 

THE WITNESS: Yes. 

THE COURT: Read the question, to make sure she 
does. 

(The question was read by the reporter.) 

THE COURT: Now go ahead. 

THE WITNESS: Well, when he came home from 
work, I was upstairs in the bedroom; and he came up¬ 
stairs and I opened the door and he said “Are you 
home,” or “You are home, aren’t you,” and I said “Yes”. 

He said, “How are you?” And I said “Oh, not so 
good. I have a cold.” So he said he was going to take 
the dog out, “and I am going to the store and I will get 
you some cough medicine.” And I said “I certainly 
will appreciate it.” 

And then he called ap or told me while he was there 
he called up Mr. Borchardt and asked what he was going 
to do, that I was home; and he said “She has a key to 
the house and has no clothes with her.” So he greeted 
me just as friendly as he could. 

BY MR. BORCHARDT: 

Q Isn’t it a fact that from May until the property 
settlement was signed he didn’t say one word to you and 
you didn’t say one word to him? A No; that isn’t 

50 true. I talked with him and we were very friendly. 

Q Isn’t it a fact that he didn’t say one word 
to you during that time? A He what? 

Q He didn’t say one word to you during that time. 
A He talked with me very friendily the whole time until 
we got the settlement papers. 



Q Between the time, in 1948, when you had this prop¬ 
erty settlement, did you have relations with him? A 
Not then. 

Q Did he tell you, between that time and 1948, the 
time of the property settlement, he was going to con¬ 
tinue having a good time with other women? A That 
is right. 

Q That was one of the bits of conversation? A Well, 
we talked very friendily, the three months he was home, 
and I thought we were going to patch things up. 

And you had a very friendly conversation, in spite 
of the fact that he was going to continue to have a good 
time with other women? A Well, I loved my husband, 
is the reason. 

Q And you didn’t have any differences, even though 
he told you he was going to continue to have a good 
time? A I loved him is the reason I stayed with him. 

Q Subsequent to the time of the property set- 
51 tlement, did you also have relations with hiin? 

A No—but he asked me to. 

Q Didn’t you say you did in March, 1949? A We 
did, in February and March in 1949. But this is in 1948. 

Q No—subsequent to the signing of that property 
settlement. A That was signed in 1948, wasn’t it? 

Q Nineteen forty-eight. A I said in 1949 we had 
relations. 

Q But I asked you, subsequent to this time did jfou 
have relations with him? 

MR. BOARDMAN: Wait a minute. She apparently 
doesn’t understand the meaning of ‘ ‘subsequent.” 

THE COURT: She has answered it. She thought he 
was referring to 1948, to which her answer was no. She 
says she did in February and March, 1949—which I is 
oerfectly clear in her testimony. 

THE WITNESS: That is right. 


42 


BY MR. BORCHARDT: 

Q You say you did have relations with him in Feb¬ 
ruary and March of 1949? A Of 1948? 

Q Of 1949. A I did in February, 1949—February 
and March. 

52 Q Both times? A We went to bed together, 
if that is what you want me to say. 

Q Where did all this occur? A In my home. He 
came out to my house. 

Q Was that after the time you took the dog down to 
his place? A Oh yes. I did, because I wasn’t going 
to care for him. 

Q You had previously taken the dog to his place of 
employment? A I had the colored girl do it, yes, sir. 

Q And this relation you had with him, this improper 
relation, that occurred in February and March of 1949, 
some time thereafter? A That is right. 

Q Was that the last time you had relations with 
him? A That is right. 

Q Do you recall about when that was you sent the 
dog down? A I don’t know. 

Q You don’t recall that? A I know I was going 
away. I was going over to Baltimore for a weekend, and 
I took the dog down there because it was his dog and I 
thought he should take care of it. I wasn’t able to. 
I might add that I took care of the dog and gave 

53 him the best of care for 15 years, and he knows it. 

Q Did you ever see Miss Kirschling? A No. 

Q You never saw her? A Oh yes, I did. I saw 
them go to the Hot Shoppe together. I saw them come 
out of the apartment together. And I saw them up in 
their apartment through the window, together; and no 
one else was in the apartment but them. 

Q What was that, again, please? A I saw them 
come out of the apartment and go to the Hot Shoppe 
together. 
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Q And when was that? A That was in February m 
1948, the 22d, the 21st and the 23d, over Washington’s 
birthday, that weekend. 

Q When did you see him go into the apartment! with 
Mrs. Kirschling? Was that on that same day the picture 
was taken? A Oh no. That was still another time. He 
was there every night for about five nights before that 
Q Did you see him there? A I did. 

Q Did you see her? A I did. 

Q You saw her every night? A Yes; they ^ould 
come in every night. 

Q But you didn’t take pictures on other nights? 

54 A Oh no. 

Q And the one time you took the picture, it 
was destroyed? A That is right. I had to pay ten 
dollars to have it taken. 

I 

Q Was she on that picture? A No. 

Q She wasn’t on that picture, but he was on that 
picture alone? A That is right. 

Q It was just a picture of Mr. Lort leaving that 
apartment? A That is right. 

Q Who w T as with you when you saw Miss Kischling 
on these other occasions you have mentioned? A The 
two detectives, the man and a woman; and my son. And 
the night we took the pictures, my son’s wife was with me. 

Q You saw them in the Hot Shoppe? A Yes. ! But 
that wasn’t the night we took pictures. 

Q And you saw them come out of the apartment^ A 
That is right. 

Q And you saw them go into the apartment? ]A I 
did. 

Q Where were you at that time? A Sitting in a 
car. 

55 Q When was that? A That was the—Wash¬ 
ington’s birthday was on Monday the 22d, and this 

was on a Friday, Saturday and Sunday. That would be 
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about the 19th, 20th, 21st and 22d. It would be about 
the 19th. 

Q Are you sure Washington’s birthday was on Mon¬ 
day? A Well, I don’t remember. In 1948 that was. I 
would have to have a calendar. 

Q When you say it was on Monday, I am just asking 
you why you say it was on Monday. A Well, I don’t 
remember. 

Q What is that? A I said I didn’t remember what 
day it was on. 

Q And you were sitting outside with whom? A With 
Mr. Pence and a lady detective and my son and myself. 

Q Did you see anything improper on the part of Mr. 
Lort? A Well, not when he was getting out of the car 
with her and they went up in the apartment. 

Q Have you ever seen anything improper on his part? 
A Well, I saw the lights out in the apartment. When 
they came in, they put the lights out, and we were all 
there and saw the lights go out. 

56 Q On what floor was the apartment? A The 
second floor. 

Q And where were you? A At that time in the back 
of the apartment. 

Q And they went in at what time of the day? A It 
was in the evening. It was somewhere around 11 o’clock. 
And he came out about three or four. 

Q They went in at about 11, and they came out at 
what time? A They came home about three or four. 

Q At what time did he leave the apartment? A I 
said he left about three or four. 

THE COURT: What do you say in answer to that? 
He asked you what time he left the apartment, and you 
answered him. 

THE WITNESS: Between three and four in the 
morning. 

THE COURT: How do you know? 

THE WITNESS: I was there and saw him. 
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BY MR. BORCHARDT: 

Q You were where? A At the apartment. 

Q At whose apartment, at between three and four? 
A Miss Kirschling’s apartment. 

THE COURT: Did you stay there from the time you 
saw the two of them go in until he came out? 

THE WITNESS: Yes. 

THE COURT: Were you there~the whole time? 

57 THE WITNESS: Yes. 

BY MR. BORCHARDT: 

Q Until three and four in the morning? A That is 
right. My son will verify it. 

Q And is that the only time you were around the apart¬ 
ment any length of time? A These three or four nights. 

Q You saw them go into the apartment before, you 
said? A As I say, three or four nights, and the detect jve 
was with me. 

Q And you stayed each time? A Not one time, 
cause it was snowing and my son took me home, before 
came home. But he came home at three or four o’clock 
the morning. 

Q You are speaking of the one time, when the picture 
was taken? A No; I am not talking about the pictujre. 

Q What time did he leave the apartment? A W^ll, 
around midnight; but I didn’t go home that night. 

MR. BORCHARDT: If Your Honor please, the state¬ 
ment now is that it was around midnight he left the apart¬ 
ment when the picture was taken. 

THE WITNESS: But the other nights he was thefe, 
he didn’t leave until three or four o’clock in tjie 

58 morning. You see, I watched him three or fojur 
nights, before we took the picture on the filial 

night. 
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Walter Lankford Blake , 

called as a witness by counsel for the defendant, and being 
first duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. BOARDMAN: 

Q What is your name? A Walter Lankford Blake. 

Q Where do you live, Mr. Blake? A 4735 Lee Boule¬ 
vard, Arlington, Virginia. 

Q What relation are you to Mrs. Lort who sits here? 
A I am her son. 

Q You are her son by her first marriage? A Her first 
marriage, yes. 

Q Your father is dead? A Yes, sir. 

Q Are you acquainted with Mr. Lort? A Yes, 
59 sir. 

Q In the month of February, 1948, did you ac¬ 
company your mother at any time when she watched Mr. 
Lort? A I did. 

Q And did you see him during the month of February 
at anytime with some woman other than your mother? A 
I did. 

Q And where was that? A It was at the Hot Shoppe 
in Rosslyn, and also on North Rhodes Street. I don’t 
know the block number. I didn’t pay any attention to 
that—at an apartment on North Rhodes Street. 

Q Do you know the name of that woman? A I have 
heard it, and I did know it, but I don’t remember it. 

Q And did you see her? A Yes, sir. 

Q Did there come a time when Mr. Lort was con¬ 
fronted and a picture taken when he left that woman’s 
apartment? A At the door of her apartment. 

Q And were you present at the time? A I was pres¬ 
ent. 
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Q And about what time of day or night was that! A 
Well, I can say within an hour or two. It was around 
midnight, as I remember it. 

60 Q And, after that, where did your mother go 
to stay? A She went to my apartment. 

Q And she stayed there some while? A Yes, sirj 

• • • • 

Cross Examination 
BY AIR. BORCHARDT: 

Q What time would you say they arrived at the ap 
ment? A That they arrived there? 

Q Yes. Did you see them arrive? A I saw them ar¬ 
rive. But that was early in the evening. I don’t remember 
the exact time. 

Q Approximately when was it? A I don’t kn<bw. 
Maybe an hour or something like that. It was so mpny 
nights there— 

Q You mean they were there about an hour that night? 
A An hour or two hours. I don’t remember the exhct 
time. It was two or three nights that we were there^ I 
know. 

Q Did you have a photographer with you every nigljit? 
A No, sir—just the one occasion. 

Q Who else was with you on these other occasiods? 
A The other occasions we watched? 

Q Yes. A My mother, myself, and a man apd 

61 woman. 

Q Who were they? A A detective and a lady 
who worked with him. 

Q And who were they? A I don’t know the nam^s. 
I did at the time, but I don’t remember them. 

Q Did you ever observe anything improper on the pajrt 
of Air. Lort, any impropriety with other women? A Y^u 
mean at home? 

Q Anywhere. A Not until this time. 




i 
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Q What impropriety did you actually observe there? 
A What? 

Q What impropriety did you observe? A Well, in the 
first place, being out with another woman, I figured wasn’t 
exactly right. 

Q You mean in company with another woman? A 
That is right. Going into her apartment at the different 
occasions, early in the evening, late in the evening, and 
staying two or three hours. 

Q Did you ever make an investigation as to who else 
was living in the apartment at the time? A I wasn’t 
interested. 

Q You were not interested? A Not in that, no, 
sir. 

62 Q So much for that. Now as to the matter of 
your mother, when did you last see your mother take 

a drink? A When did I? Oh, I would say approximately 
within the last couple of months. 

Q Within the last couple of months? A In my home. 
THE COURT: Just a moment. After he said “within 
the last couple of months,” he said something else, which 
I lost, because you asked him something. 

THE WITNESS: In my home. 

BY MR. BORCHARDT: 

Q And what was that? A In my home. 

Q In your home? A That is right. And I gave it to 
her. 

Q And prior to that time, when did you last see her 
take a drink? A It was probably in my home. 

Q Whenever she is at your home she would always get 
a drink? A No indeed. 

Q Most of the time? A No, sir. 

Q You have seen your mother at times, I suppose, 
when she really had more than she should have, 

63 have you not? A I have seen her two times, in 
my life. 
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Q When she has been intoxicated! A I wouldn’t 
say. That depends upon what yon term to be intoxi¬ 
cated. I have seen her two times that approximate it 

THE COURT: What about it! Two times, and what 
about her condition on those two times! 

THE WITNESS: Well, as I remember it, it wa$ be¬ 
fore the war, about at least 10 or 12 years ago, approxi¬ 
mately—just approximately. I am not sure of the num¬ 
ber of years, but it was approximately 10 or 12 years 
ago that she had—I came home from work one day. I 
was living with her at that time, before I was married. 

THE COURT: And before she was married to Mr. 
Lort! 

THE WITNESS: Oh no. 

THE COURT: After she was married to Mr. Lprt! 

THE WITNESS: After she was married to him. 
BY MR. BORCHARDT: 

Q As a matter of fact, Mr. Blake, some time in the 
latter part of 1947, wasn’t there an occasion when lyou 
came home to Mr. Lort’s house, with Mr. Lort, and 
found your mother at their home in a rather intoxicated 
condition? A That was the occasion, yes. 

MR. BOARDMAN: Did you hear him say 1947! Did 
vou hear that ? 

THE WITNESS: Did I hear what! 

64 MR. BOARDMAN: That he said it was in 
1947. | 

THE WITNESS: These dates you are giving me 
here, I don’t know, because I haven’t checked them hnd 
I haven’t any dates or anything. 

BY MR. BORCHARDT: 

Q But see if this wouldn’t help you, Mr. Blake. The 
property settlement that was entered into was in Jjily, 
1948. A Oh, 1947. No; that was before the war. I 
didn’t get out of the service until 1945. 

Q When did you get out of the service? A In 1945. 

Q You got out of the service in 1945? A That is 
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right. This has been—I was in the service approxi¬ 
mately three years. This was before I ever went into 
the service, that you have reference to. 

Q As a matter of fact, how often have you seen her 
intoxicated since you left the service? A Not one time. 

Q Isn’t it a fact— A In fact, let me make a state¬ 
ment. You see, Mr. Lort, I haven’t talked to him since 
before the incident that we watched—I haven’t talked to 
him since then. 

THE COURT: That is February, 1948? 

THE WITNESS: Yes, sir. 

BY MR. BORCHARDT: 

65 Q You have a brother in Chicago, have you 
not? A That is right. 

Q Do you recall the occasion when your brother called 
Mr. Lort from Chicago in connection with your mother’s 
condition? A No. 

Q You have no recollection? A Of him calling from 
Chicago about— 

Q Do you recall writing Mr. Lort a letter— 

THE PLAINTIFF: No; the son in Chicago wrote me 
the letter. 

BY MR. BORCHARDT: 

Q Mrs. Lort from time to time would visit at your 
house, would she not? A From time to time? Sure. 

Q And sometimes she would stay a week or more at 
a time, would she not? A No, sir. 

Q She would stay three or four days at a time? A 
No, sir—except the time when this happened, the night 
we were at the apartment. 

Q When she was drunk? A No. When Mr. Lort 
was coming out of the apartment and we took his pic¬ 
ture. Then she came over to my house. But no time 
before that did she stay any two or three days. 

66 Q Was any woman in this picture? A No. 

Q Just Lort? A That is right. 

Q Was there anything improper about the picture 
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that was taken? A Other than he shouldn’t have been 
there. 

Q It was just a picture of Lort? A Coming out of 
this apartment. 

Q Approximately an hour after he arrived at the 
apartment that night? A An hour or two hours; I 
don’t know the exact time. 

t • • • 

Elmer A. Estlow, 

recalled as a witness in rebuttal by counsel for plaintiff, 
and having been previously duly sworn, was examined 
and testified further as follows: 

Direct Examination I 

BY MB. BOBCHABDT: j 

Q Mr. Estlow, in connection with the question 
67 as to whether Mrs. Lort drank or not, she havjing 
testified that she doesn’t drink, do you recall kny 
incident in your home in December, 1947, in connection 
with a visit from Mr. and Mrs. Lort? A Yes, I do. 
She was drinking before she came there, and she was 
completely, I would say, under the influence of whiskey 
shortly afterward. 

Q Do you recall what she did at the dinner table that 
night? A Well, she didn’t particularly do anything par¬ 
ticularly at the dinner table. It was that she fell in the 
bathtub. 

Q Fell in the bathtub ? A That is right. 

Q And you have seen her in that condition— 

THE COURT: Before or after dinner? 

THE WITNESS: Well, that was after dinner. 

THE COURT: That she fell in the bathtub? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 
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BY MR. BORCHARDT: 

Q And you say when she arrived at your house, she 
was apparently intoxicated? A Yes, sir. I wouldn’t 
say she was entirely intoxicated; but she was shortly 
after. We had several drinks. 

68 Q And it appeared she did have more than one 
drink? A Yes, sir. 

• • • • 

Cross Examination 
BY MR. BOARDMAN: 

Q Did you see her up in the bathtub? A No, sir. 
But my wife helped her out. 

MR. BOARDMAN: I move all this testimony about 
falling in a bathtub be stricken. 

Redirect Examination 

BY MR. BORCHARDT: 

Q Did you assist your wife on that occasion? A I 
went in the bathroom when I heard the commotion, and 
when I got there my wife had just gotten her out. 

Q You saw her there? A Yes, I saw her. 

Q And she was in an intoxicated condition? A Yes. 
MR. BOARDMAN: I still move it be stricken. There 
is no more evidence Mrs. Lort was intoxicated than his 
wife, when it comes to this witness. 

THE COURT: What did your wife do with her? You 
say your wife helped her? 

THE WITNESS: That is right—helped her up. 
THE COURT: And where did she go then, Mr. Est- 
low? 

THE WITNESS: They were standing there for a 
few moments, and she was putting cold cloths on her 
head. 

69 THE COURT: And then did she come down¬ 
stairs, or go into a bedroom and lie down, or what? 
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THE WITNESS: She went from there into the Hying 
room and sat in the Hving room. 

THE COURT: And did she engage in the conversa¬ 
tion from that point on? 

THE WITNESS: No, sir. 

THE COURT: She did not? 

THE WITNESS: She did not. 

BY MR. BORCHARDT: 

Q She was unable to? A Apparently so. 

• • • * 

Recross Examination ! 

BY MR. BOARDMAN: ! 

Q Did you see your wife helping her out of the bath¬ 
tub? A You mean actually picking her up? 

Q Yes, sir. A No, I didn’t see her do that. But 
she had ahold of her when I opened the door. 

Q When you opened the door, there wasn’t actually 
anybody in the bathtub? A Not actually in it. But 
she was standing against the wash bowl, which is ri£ht 
next to it, and holding her there and dousing her 
head. 

70 Q What you know is when you opened the dc(or, 
all you saw was your wife and Mrs. Lort at ]the 
wash basin, with your wife putting water on Mrs. Loyt’s 
head. That is all you saw, isn’t it? A I saw that, ^nd 
I said “What happened?” And my wife said “She 
just had a little accident.” 

THE COURT: You said to your wife, “What hap¬ 
pened?” And she said what? 

THE WITNESS: “We had a little accident,” and 
Mrs. Lort had fallen in the tub, and “I had a time get¬ 
ting her out.” And there she was putting the cold 
wash cloth on her head. 

THE COURT: Mrs. Lort was right there? 

THE WITNESS: Yes, sir. j 
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THE COURT: I deny the motion to strike. 

• • • • 

BY MR. BOARDMAN: 

Q Was that at Christmas, or during the Christmas 
holidays? A It was a short time before. 

THE COURT: I thought your question asked about 
November, 1947. 

MR. BORCHARDT: December, 1947. 

MR. BOARDMAN: That is all. 

THE COURT: Mr. Estlow, on this occasion about 
which you have just testified, and the occasion 
71 that you told us of before, when you said you 
saw her intoxicated in her own home and she said 
if she didn’t drink there she would go somewhere else, or 
whatever it was, are those the only two occasions when 
you have seen her under the influence of liquor, or were 
there other occasions? 

THE WITNESS: There were other occasions, yes, 
sir. 

THE COURT: And where would they be? 

THE WITNESS: Both at my home and at theirs. 

THE COURT: And would you say it was, shall we 
put it this way, more on the frequent side or more on 
the infrequent side? 

THE WITNESS: Well, you mean of my seeing her? 

THE COURT: Yes. 

THE WITNESS: I would say it was more frequent. 

• • • • 


Edward Franklm Lort, 

the plaintiff, called as a witness in rebuttal, and having 
been previously duly sworn, was examined and testified 
further as follows: 
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Direct Examination 

72 BY MR. BORCHARDT: 

Q Mr. Lort, on this occasion that Mrs. 

has testified about, that she saw you come out of ^hat 
apartment, how long were you in that apartment? A 
You mean the night in which she mentioned this picture? 
Q Yes. A I would say about two hours and a half. 
Q You were there about that long? A I think 
around that. I am giving you that approximately] I 
didn’t time it. I was trying to sell insurance—and later 
sold insurance in the family—as I do on many other 
occasions, right there at their homes. 

Q And her sister was present during the entire tpne 
you were there? A Yes, sir. 

Q She was never out of the room? A She was never 
out of the room. 

Q And I think you testified no impropriety occurred 
at that apartment. 

THE COURT: He did. 

THE WITNESS: None whatsoever. 

THE COURT: Did you ever stay there as late as 
two, three or four o’clock in the morning? 

THE WITNESS: No, I didn’t Your Hogor. 

73 THE COURT: You weren’t selling insurance at 
midnight were you? 

THE WITNESS: No, sir. After I had finished my 
business, there was a party going on next door, right in 
the next apartment, and there were some friends that 
had gone backwards and forth, and we were just sitting 
there talking. 

THE COURT: How long had you known this gi|rl? 
THE WITNESS: This young lady? 

THE COURT: Yes. 

THE WITNESS: I met her in February. I met Aer 
through the people living next door. 
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THE COURT: The first time you had met her? 

THE WITNESS: Yes, sir—the first time I had seen 
her. 

• • • • 

74 Argument in Behalf of Defendant 

MR. BOARDMAN: May it please Your Honor, this 
case is one of utmost simplicity. It is one for desertion, 
the husband claiming the wife deserted him, I believe 
in February of 1948. There is no issue here as to 
whether or not he was guilty of adultery. There was an 
action for divorce filed in this Court charging adultery. 

In July, 1948, before that action could be tried and 
that issue determined, a settlement contract was entered 
into. We made no attempt to prove the adultery here, 
because she abandoned that case pursuant to the contract 
entered into, as I say, on July 9,1948. 

There is no question here as to whether she drinks or 
doesn’t drink. The only question here is did she desert 
her husband. And the evidence is clear that she sepa¬ 
rated, after she thought she had obtained evidence of 
adultery, and she filed a suit in this Court, with the 
signature of a member of the Bar of this Court on it 
as prima facie evidence she had a case. 

The parties then agreed not to litigate, but to settle 
their matter out of court, and on July 9 they did settle 
their matter out of court. In this contract it stipulates 
she shall dismiss her case, and it stipulates he shall give 
her certain property, and in paragraph seven— 

“That hereafter the parties shall continue to live sepa¬ 
rate and apart, and neither party shall do any- 

75 thing to molest or to annoy the other with respect 
to business or personal matters.” 

Even if there had been a desertion in this case, which 
I submit there was not, there could be no divorce unless 
it continued, without the consent of the deserted party, 
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for two years. On July 9 the plaintiff himself, wholly 
irrespective of his attitude before that time, entered into 
a contract whereby they agreed to live apart. 

THE COURT: Isn’t your position in that regard—as 
a matter of fact, I take it it is—that, assuming arguendo 
a desertion— 

MR. BOARDMAN: Right. 

THE COURT: —that it ceased to be the desertion 
upon which the Court could pass the divorce decree, 
because following the desertion they made an agreement 
that they would live apart? 

MR. BOARDMAN: Right. I think that is very ele¬ 
mentary hornbook law and I think I could find, with!, no 
difficulty, case after ease to that effect. 

THE COURT: Then you will have to do it. I think 
the plaintiff has proved his case, unless you are right on 
that score. Taking it on the whole case, I am of the 
opinion he has established it. I think it is much more 
difficult to get witnesses to come down here and testify 
that a woman they had known for years has been 
76 intoxicated frequently, than it is to get other 
friends of the same woman to come down and say 
it isn’t so; that “we have seen her frequently and she 
has been in our home and we have been in her h^me 
and we haven’t seen her intoxicated or, if so, it is an 
infrequent thing which you would expect of most any¬ 
one. ” 

Therefore I think the plaintiff has proved his case 
and is entitled to a judgment, unless you are right on 
that proposition of law. 

MR. BOARDMAN: But there was no charge of in¬ 
toxication. That isn’t the ground for divorce; that is 
desertion. 

THE COURT: But all that means is it is background 
and prelude and a reason for the desertion. Mr. Estlow 
confirms the plaintiff in that respect when he says that 
at a time when she was intoxicated he heard her say, 
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when admonished by her husband, that if she couldn’t 
drink there she would go some place else and drink. 

MR. BOARDMAN: He testified that was in February 
around Washington’s birthday, and that is the very time, 
the undisputed evidence is, that he was over at this 
other woman’s place. But I can get you plenty of au¬ 
thority there can be no desertion after an agreement to 
live apart. 

THE COURT: I have to do the best I can with wit¬ 
nesses after they take the stand. I wasn’t there; you 
weren’t there; counsel on the other side wasn’t there. I 
have to do the best I can with the evidence before 

77 me. The evidence convinces me that the plaintiff 
has sustained the burden of proof the law im¬ 
presses upon him and is entitled to a decree, unless you 
are right on that question of law. I won’t hear you 
now on that; I would like you to send me a memorandum 
on it. If you are right on that, the plaintiff must lose. 
If you are wrong on that, the plaintiff will be entitled to 
a judgment. 

• • • • 

78 Filed Aug 23 1951 Harry M. Hull, Clerk 

Tuesday, May 1, 1951 

The hearing of this matter before Judge H. A. 
SCHWEINHAUT was resumed at 11:30 o’clock today. 

* • • • 

79 THE COURT: Mr. Boardman, as I read the 
agreement in the Lort matter, it is simply a prop¬ 
erty settlement and does not change the status of the 
parties as it existed prior to the signing of the agree¬ 
ment. Will you tell me why I am wrong, if I am, on 
that score. 

MR. BOARDMAN: I can’t say any more, Your 
Honor, than I have. Paragraph 7 says point blank they 
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shall live separate and apart. That is a contract to 
live apart. 

THE COURT: What do you do with the Parks ca^e? 

MR. BOARDMAN: The Parks case, Your Honor, is 
a case, first, where there was a bill of review whijch 
merely sought to have the court set aside a limited di¬ 
vorce on the ground of desertion, for error apparent on 
the face of the record. The claim there was that there 
had been admitted in evidence a separation agreement. 
The nature of that agreement is not apparent from the 
opinion, and I don’t know what it said. 

The Court of Appeals, after pointing out that in a 
bill of review they did not have before them the evi¬ 
dence, and that the error must be apparent on the face 
of the record, pointed out a number of things that pre¬ 
cluded them from saying that just from that alone there 
was a separation agreement admitted in evidence; thjat 
that was error apparent from the face of the record 
sufficient to bar the divorce. 

80 First, as pointed out in the opinion in the 
Parks case, that was a limited divorce, brought 
under the old law, before the new divorce law, with de¬ 
sertion for no specified period—even for a day—ground 
for a limited divorce. As I recall, the new divorce law 
was passed in 1935. I may be in error there. But that 
case was before that time. There is no question it was 
under the old law. That is one of the things the Court 
of Appeals pointed out. 

Then the Court of Appeals pointed out, also, that tlie 
general rule was as I claim it to be here, that an agree¬ 
ment of separation does terminate the desertion; and 
they pointed out that that can be overcome by certain cir¬ 
cumstances, which I will readily admit. For example, a 
later offer of reconciliation can overcome it, and start a 
desertion from that time. 

They do say there that a mere property settlement, as 
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distinct from an agreement to live apart, will not bar a 
divorce. I concede that. Many of these agreements that 
are drawn are carefully drawn to be property settle¬ 
ments. A property settlement merely recognizes the 
existence of the separation, for whatever it may be, and 
liquidates the obligations of the parties, financially. 

THE COURT: Don’t you think that is a very artifi¬ 
cial thing? 

MR. BOARDMAN: No, I don’t. I would feel 
81 in this case —I will put it bluntly—that a great 
injustice would be done if that rule isn’t applied; 
and I will tell you why. It has been some years back, 
and Mrs. Lort at that time had evidence which in my 
opinion as a practicing attorney created a prima facie 
case of adultery. What an ultimate trial would have 
disclosed, we don’t know. She certainly had evidence suf¬ 
ficient that I put my name on her complaint as being a 
prima facie case based on the evidence then in my pos¬ 
session. 

We were prepared to go to trial. But, as the evidence 
disclosed, she went back in the house and the parties, 
while in the same house, at the instance, as I recall, al¬ 
though it doesn’t matter who first proposed it, but I 
think the husband first proposed it, that they settle this 
matter out of court. And they did, and they settled it 
in such a way as to settle it. I thought we were settling 
it. I never would have let my client have made that set¬ 
tlement for a thousand years, except for that clause in 
there that they agreed to live apart. I would not have 
advised her to abandon her case. 

Mr. Lort didn’t want to be found guilty of adultery, 
and she doesn’t want to be found guilty of the equal of¬ 
fense under the law of desertion. We settled this case 
and withdrew from this Court her pending case charging 
adultery, which if true made it impossible for there to 
have been a desertion in this case. And, to make certain, 
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there is that clause 7 in the agreement, which says 

82 as plain as the English language can say that these 
people from their own point of view, and they 

made it a part of their contract—and I don’t think it can 
be enforced—but it certainly is an agreement to live 
apart, from that day on. 

THE COURT: Let us assume this situation. A hus¬ 
band deserts his wife; he just leaves her. They have 
had trouble in the past, time and time and time again, 
and she just decides to give up. But she doesn’t want 
to go to court about it. So she goes to you and says 
“What shall I do?” And the result is an agreement like 
this. That is a real desertion. But the agreement comes 
about as a result of, “Well, I give up.” Does that change 
it from desertion? 

MR. BOARDMAN: I think it does. I think it does, 
if a person consents to a separation. 

THE COURT: I don’t believe it does. 

MR. BOARDMAN: Incidentally, this later Parks case 
later resulted in a divorce on separation. The later Parks 
case is the one that stood out in my mind. A person 
doesn’t have to agree to a separation; but they do., 

THE COURT: Because it is a practical solution of k 
practical problem. 

MR. BOARDMAN: It is a practical solution to a 
practical problem, and is a commendable solution, and is 
one that should not leave the person who makes it d 
fenseless in a later suit. 

I will say this—and Your Honor seems to be 

83 going to hold that I am wrong, and I will accejJt 
your decision, unless my client desires to appeal-^- 

but let me say this. I want to make this motion on tht 
record, that on the basis of my own advice to my client 
I now move that this case be reopened to permit me to 
put in such evidence as she still has as to the conduct 
of her husband with another woman and the alleged 
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adultery, which I did not put in this case because we 
contracted to drop that case and we lived up to our 
agreement, and because I, as her attorney of 27 years’ 
practice at the bar, advised her before we came to trial 
that this agreement in my opinion constituted an absolute 
bar to this case, because we so understood it at the time 
we agreed to it and signed it, when they agreed there¬ 
after to live apart. I believed then and told my client 
that that would prevent any charge of desertion. 

Before we came to trial, I told my client that in my 
opinion that agreement was all the defense we needed. 
Consequently, if I am wrong, my client has not been able 
to prove the real facts concerning this separation. I 
don’t think I am wrong. 

I will say this, that in 27 years at the bar I have 
never before heard a question but that an agreement of 
that sort didn’t stop a desertion in its tracks. Maybe the 
Court of Appeals will hold otherwise. But all I am say¬ 
ing is—and I am saying this as a lawyer—I must 
84 safeguard my client, if Your Honor isn’t right. I 
feel I have considerable basis to do it, upon the 
basis of my own experience. I have taught this very 
thing in law school—and of course maybe I am wrong in 
what I am saying. 

THE COURT: I was just going to suggest that per¬ 
haps you are wrong. 

MR. BOARDMAN: Yes. 

THE COURT: And also perhaps I am wrong. I 
don’t take the view, however, that you do. 

MR. BOARDMAN: Yes. And of course the Court 
of Appeals may take either view. But I would like to 
reopen it. 

THE COURT: If on the basis of your opinion of 
what this agreement means you have not fully tried the 
case in behalf of Mrs. Lort, that impresses me, because 
I think she is entitled to her day in court. 

MR. BOARDMAN: Yes. 
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THE COURT: And if she hasn’t gotten it, through 
what I think is your error and you think is mine, then I 
think she should get it. 

MR. BOARDMAN: Let me say this to complete the 
record—and Your Honor won’t disagree with me—that 
it has always been my purpose that where I feel a cer¬ 
tain matter was conclusive in a case, I would not unduly 
take up the courts time. 

THE COURT: I understand that and appreciate it 
MR. BOARDMAN: Otherwise I think this case 
85 may have taken one or two days, and I just wanted 
Your Honor to understand that, that I thought I 
was right, and still do; but I want the Court to give my 
client, who is totally at the mercy of my advice, her 
day in court. 

THE COURT: What do you say, Mr. Borchardt? j 

MR. BORCHARDT: To begin with, Your Honor, 
counsel does not refer in his memorandum to 19 Corpus 
Juris 82, Section 190, which is rather direct on a matter 
of this kind, saying where the sole purpose of the agree¬ 
ment is to adjust the property rights of the parties, ijt 
doesn’t affect the legal consequences flowing from a prior 
desertion. 

Here in Corpus Juris, as well as in the Parks case, 
there are certain cases which Mr. Boardman unquestion¬ 
ably must be familiar with and must have read. 

THE COURT: I don’t think you need argue that 
point to me, Mr. Borchardt, because I agree with you 
that the agreement here is a property settlement, and 
that it does not affect the desertion. It doesn’t changf 
desertion to separation. 

I would like to hear your views as to the other aspect 
of the matter, namely, that Mr. Boardman, believing he 
was right—and perhaps he is—advised his client not 
to fully try this case, because he thought this agreed 
ment was an absolute bar. It doesn’t suit me to let 
anyone stand in the position that she is in. 
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MB. BORCHARDT: Let us see what he says 

86 in his answer, first, which I think would be rather 
important. 

THE COURT: You don’t have to look at any papers, 
Mr. Borchardt. Mr. Boardman stated his position. My 
question is, Why should I not let this case be tried? 

MR. BORCHARDT: I understand—“Defendant denies 
that she has ever deserted plaintiff.” That is in the an¬ 
swer. And one of the cases, incidentally, that the con¬ 
struction of this property agreement is predicated on, if 
I could call Your Honor’s attention to a Maryland case, 
I think is very important on that very point. 

I didn’t go into detail in my memorandum, because I 
felt a reference to the Parks case was sufficient, refer¬ 
ring to certain other cases; and that if Mr. Boardman 
wanted to reply to my memorandum, he would try to 
distinguish. It refers to Limerick versus Limerick, 103 
Maryland 57. This is a case wh^re a wife left her hus¬ 
band and afterwards filed a suit against the husband for 
limited divorce and alimony. That is the same thing we 
have here, except it was on adultery—“The husband in 
good faith endeavored to induce her to return.” 

In this case the plaintiff says as long as she drinks 
and is threatening to continue, without any qualification, 
there is no chance of reconciliation. She refused. They 
then executed a contract by which the husband agreed to 
pay her a certain sum of money, and she agreed to re¬ 
lease him from all claims. 

87 Mind you, when this suit for adultery was filed, 
they endeavored to obtain information from his 

employer, from other sources, as to just what he was 
actually earning. He didn’t feel, in view of his position, 
he wanted to go into all of those things, and was per¬ 
fectly willing to enter into a property settlement if she 
felt inclined to do so. The money was paid. In this 
case a house was turned over to her. A thousand dol¬ 
lars was turned ovei. The man practically gave the 
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woman everything he had, in order that there be no fur¬ 
ther demands on his finances or any possible embarrass¬ 
ment as to finances, that being the particular thing as 
far as the adultery was concerned, 

THE COURT: But you are arguing the very thiig 
on which I am telling you you don’t have to convince nie. 

MR. BORCHARDT: But let me continue on. And it 
said although the contract did not provide for living 
apart, it was made in contemplation of their separation 
It was held that since the original separation wasn’t by 
mutual consent—that is, the original desertion by the 
wife—or by the husband’s acquiescence, this contract 
made in settlement of the wife’s suit, on a bill by the 
husband for divorce on the ground of abandonment—and 
then along the same idea about the matter of defense. 

THE COURT: Mr. Borchardt, why are you trying 
to convince me about something of which I ain 
88 already convinced! There wasn’t any point p 
that. What I whnt to hear from you about, and 
only that, is whether or not I should reopen this trial 
so that Mrs. Lort can be defended as she wasn’t de¬ 
fended. 

MR. BORCHARDT: Let me continue this answer. 
She denied, first, she deserted the plaintiff— 

“On or about February 25, 1948, she did separate 
from plaintiff because he was maintaining adulterous re¬ 
lations with another woman.” 

He had that in his answer. The fact that counsel 
might not have endeavored to follow through a certain 
matter, that happens every day in court. 

THE COURT: I know. That is what is giving me 
trouble right now. 

MR. BORCHARDT: And further, Your Honor, coun¬ 
sel stated in open court that he would have produced the 
pictures in the courtroom that that day, that were taken ; 
but the pictures were thrown away and they were no 
longer available; and for that reason he cannot produce 


I 
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pictures at this time to substantiate this particular de¬ 
fense. 

MR. BOARDMAN: Just a minute. I didn’t state that. 
My client said she had thrown away one. I didn’t state 
that. I may produce that picture. The film is in exist¬ 
ence. 

MR. BORCHARDT: The defendant had her day in 
court. 

THE COURT: According to her lawyer she didn’t. 
Her lawyer says she didn’t have her day in court, 
89 because he gave her had advice. That is what it 
boils down to. I recognize the implications in 
that. If the case were reopened every time a lawyer 
comes in and says 4 ‘I guessed wrong. Give me another 
chance at bat,” I would be trying lawsuits over and over 
and over. 

MR. BORCHARDT: Certainly, in every case adjudi¬ 
cated. 

THE COURT: But I am not so sure that this isn’t 
one I should hear. 

MR. BORCHARDT: If Your Honor please, just what 
is it the defendant didn’t have an opportunity of doing 
in this case, that she wasn’t given an opportunity to do? 
The fact that Mr. Boardman is disappointed in Your 
Honor’s ruling, every attorney is disappointed, someone 
on every ruling. 

THE COURT: Somebody has to lose. 

MR. BORCHARDT: That is correct. 

THE COURT: Let me ask you something, Mr. Board- 
man. Suppose I were to reopen this; what would you 
prove? 

MR. BOARDMAN: To answer that offhand, I would 
have to read—I have in my file, Your Honor, reports from 
a detective who had this case. 

THE COURT: Having in mind, now, that before me 
there is only a complaint for divorce based upon deser¬ 
tion. In answer to that complaint, what will you prove? 
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MR. BOARDMAN: In answer to that complaint I "Will 
prove that for some period of time, prior to the 

90 date which was in the latter part of February of 
the particular year in which the separation pc- 

curred, that the plaintiff, Lort, had been carrying on bn 
affair with another woman; that as a result of his con¬ 
tinuous absence from home and neglect of his wife she 
employed detectives to watch him; and that they did 
watch him over a period of time and found him con¬ 
stantly in the company of the other woman—and I mebn 
constantly after working hours, until late hours of night; 
that he went various places with her, and that he spent 
long periods of time with her in the seclusion of hbr 
apartment, with all the lights out, until late hours at 
night; and that not only did the detectives, several in 
number, see this, but that the wife and various witnesses 
—and she and her son testified a little about it here; but 
there are other witnesses—and I think there are maiy 
other things I can’t cell you offhand, because I would 
have to review my reports. 

THE COURT: I don’t want the detail. 

MR. BOARDMAN: And after she became convinced 
that her husband was carrying on this illicit affair wiih 
another woman and was committing adultery as indicated 
by the evidence, that she on the particular night in tie 
latter part of February confronted him as he came from 
the other woman’s apartment, with witnesses, and de¬ 
manded an explanation; and as a result of all that hap¬ 
pened, she did not return to her home. And that is why 
she left him, and it wasn’t a desertion. 

91 Furthermore I will expect to show that follow¬ 
ing that time he continued his association with the 

other woman, and I will produce here the Reverend E. 
Robert Arthur, who got in touch with my client aboitt 
the application of Lort for permission to marry in the 
Catholic Church. 
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THE COIJBT: What has that to do with it! 

MR. BOARDMAN: I think that will show he was 
making application to marry another woman, thongh he 
wasn’t divorced. That wonld add more weight to her con¬ 
tention that the separation was caused by his taking up 
with another woman, and not for the reasons he said— 
which, incidentally, came out of a clear sky. We had 
no intimation whatsoever that that was his charge against 
the wife. 

We thought we had settled this thing, and any recitals 
I have in my answer were merely recitals leading up to 
the showing of the separation agreement, which was 
pleaded as a defense, that they agreed to live apart. 

I will just say that on the day we signed that separa¬ 
tion agreement, I thought we had settled these peoples’ 
affairs out of court, and if there was ever a divorce, it 
would be upon the ground of five years’ separation—and 
that that was what th^y wanted and not to wash their 
dirty linen in court. 

THE COURT: Why didn’t you say that in the agree¬ 
ment? 

MR. BOARDMAN: I did as far as I could. I said 
they would continue to live apart. 

92 MR. BORCHARDT: If Your Honor please, the 
evidence, as Your Honor will recall, is that she 
several months before the actual desertion, made certain 
remarks that she intended to leave him, if she can’t drink 
as she pleases. That was reiterated, and the testimony 
and the evidence was that that actually occurred before 
any detectives allegedly investigated, as they termed it, as 
to what he was doing in the evenings. After all, it is 
the original desertion that is the basis of this particular 
complaint, and they have filed their answer and they 
have joined issue on that. 

They have had their day in court. I think Your Honor 
was very fair and very tolerant with the entire matter. 



And I don’t see now that there is anything that trans¬ 
pired in this proceeding which would justify any further 
consideration. 

I also want to say this: At the conclusion of the hear¬ 
ing, all that counsel suggested had to do with this par¬ 
ticular agreement, and he wanted to have an opportunity 
of submitting authorities on the ground that that agree¬ 
ment barred Tour Honor’s ruling. That is the only 
ground on which he asked Your Honor’s permission to fjle 
his memorandum, as he was convinced, and as a matter 
of fact he was so convinced that in this memorandum that 
he has submitted to you he underscores just what ne 
really intends to emphasize, and that is that not one 
case, as he puts it here, he challenges counsel to submit 
one case that would take issue with his position. 
93 And he doesn’t mention the Parks case. That jis 
all he had in mind. Now counsel comes here today 
still further disappointed and asks to have a matter pf 
this kind reopened or prolonged, when Tour Honor has 
been very fair in the ruling. 

THE COXJBT: I am going to let my ruling stand. 
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Nancy Elizabeth Lort, Appellant, 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal has been taken under authority of Sectipn 
17-101 of the District of Columbia Code from a filial 
judgment of the District Court of the United States 
awarding to the appellee a divorce from the bond of 
matrimony existing between him and appellant on the 
ground of desertion. 
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STATEMENT OF THE CASE 

The parties are husband and wife and prior to their 
separation they lived together in the District of Columbia 
in a home which they owned as joint tenants (Findings 
of Fact, App. 4-5). In the latter part of February", 1948, 
the wife separated from the husband by leaving their 
home (Findings of Fact, App. 5). According to the hus¬ 
band, she left without cause and solely because he had 
admonished her for excessive drinking and after she had 
said that if she could not drink at home she would go 
where she could drink (App. 15). According to the wife, 
she left because the husband was neglecting her and 
carrying on an affair with another woman and after she 
had obtained evidence of his conduct with the other 
woman through detectives and immediately after she, 
with witnesses, had confronted him coming out of the 
other woman's apartment at a late hour at night (App. 
32-35). Very shortly after the separation and on March 
4, 1948, the wife commenced an action against the hus¬ 
band for a divorce on the ground of adultery alleged to 
have been committed by him with the aforesaid woman, 
and the husband duly filed an answer denying the charge 
of adultery (Findings of Fact, App. 6). 

In May, 1948, while the aforesaid action for divorce 
on the ground of adultery was still pending in court 
awaiting trial, the wife moved back into the jointly 
owned home of the parties and thereafter until July 9, 
1948, she lived in the same house with the husband al¬ 
though they did not resume matrimonial cohabitation and 
no reconciliation was effected between them (Findings of 
Fact, App. 6). While living in the same house, as afore¬ 
said, the parties agreed to settle their difficulties out of 
court (Husband's testimony, App. 20-21; Wife's testi¬ 
mony, App. 35-37). Pursuant to the understanding 
reached by the parties, a written agreement was pre 
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pared by counsel and was signed by the parties on July 
9, 1948 (Findings of Fact, App. 6-8). 

I 

In material part said agreement provided: That the 
husband would convey to the wife all his interest in theii* 
jointly owned home and that he would move therefronli 
and surrender to her the sole possession thereof; that 
the husband would give to the wife all his interest ii 
the furniture in the home, and a specified sum of money \ 
that the wife would accept the aforesaid property and 
money in full settlement of al] her financial and property 
rights and claims against the husband; that the wif^ 
immediately would dismiss the pending action against th(f 
husband for divorce on the ground of adultery; and tha^: 
“hereafter the parties shall continue to live separate and 
apart, and neither shall do anything to molest or td 
annoy the other with respect to business or personal mat] 
ters” (Emphasis supplied) (App. 6-8). 

The aforesaid agreement was completely performed byj 
both parties, and thereafter they continuously lived sep^ 
arate and apart (Findings of Fact, App. 8). 

The husband never expressed any objection that thd 
wife left him in February, 1948, and he never made anyj 
attempt whatsoever to induce her to return to him (The 1 
entire record is devoid of /any contention to the con¬ 
trary). He made no attempt at reconciliation while she 
lived in the same house with him prior to the agree-j 
ment of July 9, 1948, as aforesaid (App. 20), and at the 
trial he testified that he had not wanted to live with herj 
(App. 23). On one occasion when the wife asked him 
over the telephone to come back to her, he said he would 
consider doing so only if he knew she wrould stop drink-! 
ing, and she didn’t say whether she would or shel 
wouldn’t, she refused to meet him downtown to discuss 
it, and he refused to go out to the house to discuss it, 
and nothing more was mentioned about it (App. 16).i 
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On the other hand, the wife claimed that before the 
agreement of July 9, 1948, was signed she begged the 
husband to effect a reconciliation but that he refused 
(App. 35), and that after the agreement was signed she 
asked him to come back to live with her (App. 37-38). 

On March 31, 1950, the husband commenced an action 
in the lower court demanding a divorce from the wife 
on the alleged ground that on or about February 25, 
1948, she had deserted him and that her desertion had 
continued for more than two years (App. 2-3). The wife 
by her answer denied that she had deserted plaintiff, she 
alleged that she had separated because the husband 
had been maintaining adulterous relations with another 
woman, she pleaded that following the separation the 
parties had entered into an agreement to live separate 
and apart, and she alleged that following the time said 
agreement was made she attempted to induce the husband 
to resume cohabitation with her but that he had refused 
(App. 4). 

At the trial, the wife made no attempt by evidence to 
establish the facts concerning the alleged adulterous re¬ 
lations of the husband with the other woman, such refer¬ 
ences as were made to the situation by the wife and her 
one witness being merely in brief explanation of the cir¬ 
cumstances under which she left home, and she relied 
entirely upon the contract to live separate and apart con¬ 
tained in the written agreement of July 9, 1948, as evi¬ 
dencing a mutual agreement to separate from bed and 
board and as constituting a bar to the action for divorce 
on the ground of desertion for two years (See entire 
record, and particularly the colloquy between counsel and 
the trial judge commencing on page 56 of the Appendix). 

The trial court concluded that in February, 1948, the 
■wife deserted the husband wilfully, without legal justifi¬ 
cation, and without the consent of the husband; that the 
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written agreement made by the parties on July 9, 1948, 
was “a property settlement agreement and not a sepa¬ 
ration agreement”; and that the desertion had continued 
without the consent of the husband for more than two 
years next before the commencement of the action on 
March 31,1950. (App. 9). j 

On May 9, 1951, judgment was entered awarding to 
the husband a divorce on the ground of desertion (App. 
9-10), and from that judgment this appeal has b|een 
taken. 

STATUTE INVOLVED 

The following section (in material part) of the Code 
of Laws for the District of Columbia, 1940 Edition), is 
involved: 

16-403. Causes for divorce a vinculo and for divorce 
a mensa et thoro and for ■anmdling mar¬ 
riages, 

A divorce from the bond of marriage or a l^ga 1 
separation from the bed and board may be granted 
for adultery, desertion for two years, voluntary sepa¬ 
ration from bed and board for five consecutive years 
without cohabitation, final conviction of a felonviin- 
volving moral turpitude and sentenced for not ljess 
than two years to a penal institution which is served 
in whole or in part. A legal separation from bed 
and board may be granted for cruelty. . . . 

I 

STATEMENT OF POINTS 

The lower court erred in failing to recognize that |he 
contract entered into between thf> parties on July 9, 
1948, confirmed their separation as being mutually vol¬ 
untary or converted it into a mutually voluntary separa¬ 
tion. 
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SUMMARY OF ARGUMENT 

(a) . Regardless of how it commenced, the separation 
became mutually voluntary shortly thereafter as is evi¬ 
denced by the written contract of the parties agreeing to 
continue to live separate and apart and as is further evi¬ 
denced by all the acts of the husband which are inconsis¬ 
tent with any theory other than that he not only ac¬ 
quiesced in the separation but desired it to continue. 
Under the prior decisions of this Court, Mrs. Lort could 
not be denied a divorce on the ground of voluntary sepa¬ 
ration after the separation had continued for five years 
with the acquiescence and consent of her husband as it 
existed in this case. The living apart by husband and 
wife cannot be both a voluntary separation and a deser¬ 
tion. 

(b) . To constitute a ground for divorce under the Dis¬ 
trict of Columbia statute, desertion must continue for the 
period of two years. If what was a desertion in the be¬ 
ginning is converted into a voluntary separation prior to 
the expiration of the statutory period, a cause of action 
for divorce fails to mature. 

(c) . The first Parks case furnishes no authority for 
the adjudication in this case, but to the contrary it strong¬ 
ly supports the contention that the adjudication was 
wrong. In that case it was recognized that an unrevoked 
separation agreement bars a divorce for desertion unless 
the surrounding facts and circumstances show that the 
separation was not consented to or acquiesced in by the 
innocent party; and all the facts and circumstances in 
this case show conclusively that Lort consented to the 
continuance of the separation and wanted it to continue. 

(d) . The trial court inconsistently held that Lort re¬ 
jected the efforts of his wife to effect a reconciliation be¬ 
cause she would not agree to stop drinking but that not- 


withstanding this the separation continued without his 
consent. In effect, therefore, Mrs. Lort has been divorced 
not because she persisted in living apart from her hus 
band for two years but because she drank over the objec¬ 


tion of her husband. Drinking is not a ground for 
vorce in the District of Columbia. 


di- 


ARGUMENT 

I 

(a). The Separation Became Mutually Voluntary^ 

The lower court held that a written contract to con¬ 
tinue to live separate and apart entered into four and 
one-half months after the separation of the parties, plus 
the total failure of the husband to object to the separa¬ 
tion at any time after it occurred, plus the total failure 
of the husband to attempt to effect a reconciliation prior 
to the signing of said contract although the wife had re¬ 
turned to live in the same house with him, plus the exe¬ 
cuted agreement of the husband to give to the wife his 
interest in their jointly owned home and to move there¬ 
from leaving her in sole occupancy, plus his total failure 
to attempt to effect a reconciliation after the contract 
was signed, plus the indifference of the husband to the 

^ ^ I 

overtures of the wife for a reconciliation, plus the frank 
admission of the husband at the trial that he had not 
wanted to live with the wife, did not constitute or Evi¬ 
dence any consent on the part of the husband to the sepa¬ 
ration during the two years it continued prior to the 
commencement of the action for divorce. 

One of the objects of this appeal is to find out if [we 
really do have here in the District of Columbia a t\Eo- 
headed legal horse that can travel in the directions of 
voluntary separation and desertion at one and the sa^ne 
time. 
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In Parks v. Parks, 73 App. D. C. 93, 116 F. 2d 556, 
it was held that a husband who originally deserted hi? 
wife without cause and who compelled his wife to sign 
a separation agreement in order to obtain funds for the 
purchase of food and other necessaries, was entitled to 
obtain a divorce on the ground of voluntary separation 
because the wife by her acquiescence had converted the 
original desertion into a voluntary separation. This 
court said: 

“The separation was not at first voluntary on the 
defendant’s part; when plaintiff deserted her, she 
begged him not to go. But from that time on she 
neither asked him to return nor made any other at¬ 
tempt to bring about a reconciliation. It is perhaps 
a fair inference that she reconciled herself to separa¬ 
tion. But that we think is not the question. Even if 
she did, in fact, wish her husband to return, in 
course of time her silent acquiescence in the separa¬ 
tion made it voluntary in the statutory sense. . . . 
We think the defendant’s silent acquiescence made 
the separation voluntary, in the statutory sense, with¬ 
in less than a year after it began, and therefore 
more than five years before the plaintiff filed this 
suit.” 

In Martm v. Martin, 82 U. S. App. D. C. 40; 160 F. 
2d 20, the holding in the Parks case was restated as fol¬ 
lows: 

“This court has held, however, that the issue is 
whether the separation was voluntary or involuntary 
throughout its duration. Its nature at the beginning 
is not determinative, for even if one party did not 
agree to the separation at the outset, he might there¬ 
after affirmatively consent or silently acquiesce for 
the required period.” 

In the case at bar, the facts showing voluntary sepa¬ 
ration are ponderous as compared to the facts in the 
Parks case, supra. Here there was no begging by the 
husband that his wife not go. Here there was no sign- 


9 


i 

ing of the separation agreement by the husband in orcjer 
to obtain food. Here not only did the husband fail to 
attempt a reconciliation but he ignored the overtures 
of his wife in that direction, and while they were both 
living in a jointly owned home he transferred his interest 
therein to her and moved out in order to give their sepa¬ 
ration more substance. Here there can be no conjecture 
as to a possible wish by the husband that his wife return 
because he has testified that he did not want to live with 
her. Here there was no mere silent acquiescence in tjie 
separation, but the husband put his wife under a written 
contract to continue to live separate and apart from him. 

Assuming that this action had not been prosecuted aid 
that five years after the contract of July 9, 1948, had 
been made, Mrs. Lort had brought an action for divorfce 
on the ground of voluntary separation for more than fiie 
years, and that in defense thereto Mr. Lort had estah 
lished precisely the same facts the lower court held te 
had established here, could Mrs. Lort have been denied 
a divorce for the reason, as specifically concluded by tie 
lower court in this case, that prior to March 31, 1950, 
the separation continuously had been a desertion apd 
had not been consented to by the husband? In the light 
of the Parks case, supra, any contention that such cou}d 
be the case is absurd. If the lower court is to be sus¬ 
tained in this case, it can be done only by declaring ttye 
law of this jurisdiction to be that the identical set cj>f 
facts can be either a desertion or a voluntary separatiojn 
depending on who first sues for what. 

(b.) Desertion Must Continue Without Consent for the 

Statutory Period. 

Section 16-403 of the Code says merely that a divorce 
may be granted for “desertion for two years” without 
qualifying words. However, it is accepted as fundamen¬ 
tal that the gravamen of the matrimonial offense of de- 
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sertion is not merely the unjustified commencement of the 
separation but the unjustified persistence in it without 
the consent of the spouse originally wronged, and that to 
constitute a ground for divorce the unjustified separation 
must be persisted in without the consent of the spouse 
deserted for the full duration of the minimum period pre¬ 
scribed by statute. 

As early as 1874 that condition inherent in the law 
of the District of Columbia was recognized in Secor v. 
Secor, 1 MacArthur (8 D. C.) 630. 

“If a desertion has commenced, then articles are 
entered into, it is thereby terminated in the separa¬ 
tion by mutual consent.”— Bishop on Marriage, Di¬ 
vorce and Separation, sec. 1766. 

“What may have been a desertion in its inception 
is terminated if the separation continues by mutual 
consent.”—19 Corpus Juris 64, sec. 120; 27 Corpus 
Juris Secondum 572, sec. 38. 

In Ford v. Ford, 143 Mass. 577; 10 N. E. 474, opinion 
by Justice Oliver Wendell Holmes, it was held that the 
word ‘desertion’, without more, in the divorce statute 
imports the meaning that it is without the consent of 
the party deserted because “A desertion consented to is 
not a desertion”, and “that a consent which would take 
away the character of desertion from the original de¬ 
parture will take it away equally from the subsequent 
remaining absent, if given at a later time”, and that, 
therefore, the husband was not entitled to a divorce on 
the original desertion of his wife when by filing a libel 
for divorce on the ground of adultery before the statutory 
period of desertion had run he had evidenced an inten¬ 
tion not to live with her thereafter. 

In Najjar v. Najjar, 227 Mass. 450, 116 N. E. 808, it 
was held that the filing by the deserted party of a libel 
for divorce on the ground of cruel and abusive treatment 
raised the conclusive presumption of the fact that the 
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separation after that time was consented to and, there¬ 
fore, constituted a bar to a later action for divorce on 
the ground of desertion. 

In Olson v. Olson, 27 Pa. Super. 128, it was held tljiat 
after a separation which might in its inception have been 
a desertion by the wife the consent of the husband to tjhe 
continuance of the separation to be inferred from his con¬ 
duct constituted a bar to divorce. 

In Nicholson v. Nicholson, 214 Mo. App. 570; 264 S. "W. 
82, the court said: “It is also a rule that a divorce wtill 
not be granted on the ground of desertion where t[he 
alleged deserted party subsequently consents to or ac¬ 
quiesces in the separation.” 

In Melson v. Melson, 151 Md. 196; 134 A. 136, the facts 
were: The parties separated and about a year and a half 
later they entered into a separation agreement and also 
into a second agreement for the custody and support 
of a minor child. After the separation had continued 
for more than three years the wife sued for a divorce 
on the ground of desertion (for three years). It wgs 
held that although the testimony supported the charge 
that the husband had deserted the wife the separation 
had been altered under all the circumstances into one pf 
mutual consent by the two contemporaneous agreements 
of the parties providing for the separation of the parties 
and for the custody and support of their infant child. 
It was further held that while there was no express 
stipulation to that effect, the agreements contemplated 
the permanent cessation of the marital relation in evefv 
respect. (Emphasis has been supplied to highlight tpe 
distinction between the case cited and the one at bar in 
which the parties expressly stipulated to continue to liye 
separate and apart). The court said: 
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“The importance of the agreement of separation 
arises from its significance as an expression of the 
intent of the parties with respect to marital cohabi¬ 
tation. The marital offense under discussion is not 
complete unless there co-exist continuously through¬ 
out the period of three years the fact of separation 
and the intent to desert by the party deserting. . . . 

“But should the articles of separation and the 
accompanying circumstances show that, after a de¬ 
sertion by one spouse, but before the expiration of 
the necessary period of three years, both the hus¬ 
band and the wife agreed that they vrould live sepa¬ 
rate and apart from each other, and thereafter did 
so live apart by common consent, a statutory deser¬ 
tion for three vears is not established.” 

«/ 

(c). The First Parks Case Distinguished. 

The trial judge apparently considered his decision to 
be justified by Parks v. Parks, 68 App. D. C. 363; 98 F. 

2d 235. That case involved a bill for review to nullify, 

for error apparent on the face of the record, a limited 
divorce granted on the ground of desertion from which 
no appeal had been taken. The sole contention was 
that there appeared of record a separation agree¬ 
ment made by the parties subsequent to the com¬ 
mencement of the desertion and prior to the com¬ 

mencement of the suit. There was not of record any of 
the evidence which was before the trial court in the 
original action showing the facts and circumstances at¬ 
tending the making of the agreement and what might 
have happened before and after it was made. At that 
time the statute in force did not specify that desertion 
must continue until the filing of a bill for divorce on that 
ground or require the continuance of desertion for am 
particular period of time in order to constitute ground 
for limited divorce. In holding that a bill of review, 
with its limited function, would not lie, this Court said: 
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“The general rale has been stated to be that an 
unrevoked separation agreement—in the absence of 
other circumstances—bars a divorce on the ground 
of desertion . . . 

“Where other circumstances are present, however, 
the agreement becomes merely one of the factors to 
be considered, and the question must be determined 
upon its merits in each case. The important consid¬ 
eration is whether the separation of the parties Was 
consented to or acquiesced in by the innocent parity, 
who except for such consent or acquiescence would 
have been privileged to receive a divorce on ihe 
ground of desertion .’’ (Emphasis supplied) 

Then after giving consideration to examples where the 
full facts might show that a separation agreement Was 
not conclusive on the question as to whether or not tfhe 
separation had been consented to or acquiesced in, tljiis 
Court further said: 

“It is not necessary for us to adopt any particular 
rule as to the effect of an intervening separation 
agreement, in order to decide the present case. It is 
sufficient to say that the presence in the record Ipf 
a separation agreement does not ipso facto reveal 
error in a decree of divorce made and entered upon 
the ground of desertion.” 

Therefore, it is clear that the decision in the Parks 
case, supra, is not authority for the adjudication in 
the case at bar, and it is clear that the opinion strongly 
supports the contention that the adjudication was wron^. 

If the general rale is that an unrevoked separation 
agreement bars a divorce in the absence of other circum¬ 
stances which show that the separation was not con¬ 
sented to or acquiesced in by the innocent party, what 
are those circumstances in the case at bar? There arle 
none. There is not a scintilla of evidence that Lort 
objected to his wife leaving in the beginning, that hO 
ever attempted to get her back, or that he wanted to 
live with her. To the exact contrary it is undisputed 
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on the record that he didn’t want to live with her, that 
he ignored her overtures towards a reconciliation, and 
that he accep ed the separation as permanent by deeding 
over to her their home and moving out of it. Therefore 
when on July 9, 1948, he executed a formal written con¬ 
tract covenanting with his wife to continue to live sepa¬ 
rate and apart he confirmed and accepted the separation 
as it then existed and he consented and insisted that it 
continue. From his acts and written words, it is clear 
that Lort accepted, wanted, and got a permanent separa¬ 
tion from his wife, the consequences of which he now 
seeks to avoid by calling the contract a property settle¬ 
ment agreement and not a separation agreement when to 
anyone who can read the English language it was both. 

Furthermore, Lort knew that part of the consideration 
moving to him was that his wife would abandon the 
action for divorce on the ground of adultery then pend¬ 
ing and that in so doing she would forego the oppor¬ 
tunity to justify her original separation from him while 
the evidence was fresh and available. He was bound to 
know that his wife had a right to rely on their solemn 
agreement to continue to live apart as a bar to any sub 
sequent action for divorce by him on the ground of de¬ 
sertion at a later date when her evidence might be un¬ 
available or stale. It is inconceivable that the parties or 
their counsel understood or intended that the issue of 
adultery or desertion was being merely postponed for 
litigation at a later date. 

No, all the facts and circumstances bearing on the con¬ 
tent of meaning within the words “hereafter the parties 
shall continue to live separate and apart” are plus and 
not minus quantities to the concept that the parties really 
were consenting and agreeing to continue to live sepa¬ 
rate and apart. 
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(d) D rinkin g Is Not a Ground for Divorce. 

Since there is some ground to believe that Mrs. 
was divorced for drinking rather than for refusing to 
live with her husband for the statutory period, there 
remains only that aspect of the case to be considered. 

In the complaint it was specifically charged that ijrs. 
Lort “left and willfully deserted” her husband and that 
said desertion had continued for more than two years 
(App. 3). There was nothing to put her on notice that 
at the trial she was going to be accused of drinking. 
At the trial, however, Mr. Lort put on evidence that ; she 
had been drinking excessively and that she deserted him 
by leaving their home after saying that if she couldn’t 
drink there she would go where she could drink. 

Some years back “drunkenness, cruelty, or desertion” 
were grounds for legal separation from bed and bohrd, 
(See Sec. 966, Code of Laws for the District of Colunkbia 
as amended to June 7, 1924; Sec. 63, Title 14, D. C. 
Code, Supp. Ill, 1937) but since the so-called new divorce 
law was adopted by the act of August 7, 1935, (See ijSee. 
16-403 of the Code of Laws for the District of Columjbia, 
1940 Edition) drunkenness has not been an action^bl: 
matrimonial offense. 

There is no contention in this case that Mrs. Lojrt’s 
conduct as the result of drinking constituted a construc¬ 
tive desertion, and the trial judge expressly disavowed 
that he considered the issue to be anything other t^ian 
desertion bv leaving as shown by the following collo<jjuv 
(App. 57): * ‘ | ’ 

MR. BOARDMAN: But there was no charge of 
intoxication. That isn’t the ground for divorce; that 
is desertion. 

THE COURT: But all that means is it is back¬ 
ground and prelude and a reason for the desertion. 
Mr. Estlow confirms the plaintiff in that respect 
when he says that at a time when she was intpxi- 
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cated he heard her say, when admonished by her hus¬ 
band, that if she couldn’t drink there she would go 
some place else and drink. 

So up to that point it is clear that Mrs. Lort was being 
divorced not because she drank but because she left home. 

But in his Findings of Fact the trial judge said 
(App. 9): 

14. Since the time defendant left plaintiff in Feb¬ 
ruary, 1948, she made some efforts to effect a recon¬ 
ciliation but would not agree to stop drinking. For 
that reason the plaintiff refused to resume marital 
relations, and has never expressed to her any desire 
that she live with him. 

Then in his Conclusions of Law he says (App. 9): 

3. That the desertion of the plaintiff by the de¬ 
fendant had continued without the consent of the 
plaintiff for more than two years next before the 
commencement of this action on March 31, 1950, and 
that plaintiff is entitled to a divorce on said ground. 

Putting it all together it would seem to say that Mrs. 
Lort was guilty of desertion when she left her husband 
because he objected to her drinking, but when she tried 
to effect a reconciliation and come back to him and he 
wouldn’t let her unless she agreed to stop drinking that 
didn’t constitute a consent on his part that she stay 
away and her desertion continued for two years. So, in 
effect, Mrs. Lort has been divorced for drinking even 
though it is not a ground for divorce in the District of 
Columbia. 

It might have been better if potable alcohol had been 
omitted from the chemistry of the cosmos, but at the 
present time it is neither the law nor the mores of the 
District of Columbia that a husband can refuse to live 
with his wife unless she agrees not to drink and then 
divorce her for desertion. 





Actually, all that Mr. Lort had to say about his wife’s 
drinking to which he objected is added evidence that he 
did not want to live with her, that he was agreeable to 
the separation, and that he consented and insisted that 
it continue. 

Respectfully submitted, 

Jean M. Boabdman 
Shoreham Building 
Washington, D. C. 

Attorney for Appellant j 
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Appeal from the United States District Court for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLEE. 


I. GENERAL. 

On May 9,1951, after hearing, a final decree for absolute 
divorce was granted appellee, on the ground of desertion 
(J. Ap. 9-10), and the appellant filed an appeal from t}his 
judgment. 

H. COUNTER-STATEMENT OF CASE. 

The parties herein were married on October 14,1926, and 
no children were born of this marriage (J. Ap. 4). They 
lived together until the appellant wilfully deserted the Ap¬ 
pellee, and without the consent of the appellee, the deser¬ 
tion having occurred on February 19,1948, or on some d^te 
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between February 19, 1948 and February 25, 1948, and the 
desertion of the appellee by the appellant continued with¬ 
out the consent of the appellee for more than two years 
prior to the commencement of the divorce action. (J. Ap. 
9) ’ 

The appellee, the plaintiff below, charged the appellant, 
the defendant below, with desertion, and in her answer the 
appellant “denies that she ever deserted plaintiff” (ap¬ 
pellee). At the hearing below the appellee testified as to 
the desertion of the appellant, and produced sufficient cor¬ 
roboration to sustain his charge of desertion. The appel¬ 
lant, at the trial, was unable to satisfactorily refute the 
appellee’s charge of desertion against her. 

About two weeks after the appellant deserted the appellee, 
a charge of adultery was made by the appellant against the 
appellee, which charge was vigorously denied by the ap¬ 
pellee. 

The appellee continued living in his home—which the 
appellant deserted—until the execution of a property settle¬ 
ment between the parties on July 9, 1948. Prior to the 
formal execution of this property settlement (whereunder 
the appellee deeded to the appellant his interest in their 
home), the appellant returned to the home, but there was 
no matrimonial cohabitation between them, nor had a recon¬ 
ciliation been effected between them, (J. Ap. 6), and, as tes¬ 
tified by appellee (J. Ap. 19-20): 

“She came back—I don’t know the date—and was in 
the house until the property settlement was made— 
periodically, as I understand it. I don’t think we had 
one dozen words, in all that time. Certainly we didn’t 
talk. I didn’t eat there. I slept there and that was 
about all. * * * 

She stayed clear of me. I very rarely ever saw her. 
If it was, it was when I came home and she was going 
out. There was a horn on an automobile that would 
honk out front, and out she would go. And when I left 
in the morning, she stayed in her room”. 
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Settlement of all the property rights was made between 
the parties, and the baseless charge of adultery, which wag 
made several weeks after the initial offense of desertion 
against appellant, was dismissed. At the trial below no 
evidence as to alleged adultery was introduced. 

The following statements are contained in the Findings of 
Fact, in regard to the actual desertion of appellee by appel¬ 


lant, and in regard to the remarks of the appellant as to 
her contemplated desertion, as far back as December, 1947[ 
(J. Ap. 5, 9): 


“On a date which was either February 19, 1948, or 
some subsequent date up to February 25, 1948, defend-] 
ant moved from their home and discontinued living) 
with plaintiff without the consent of the plaintiff. 
Immediately prior thereto plaintiff had admonished her 
about drinking in their home and she had stated that 
she intended to leave and to drink wherever she could 
without interference, and at earlier times she had made 
similar statements”. • • * 


“Sometime in December, 1947, when Austin Estlow 
(Elmer A. Estlow) had visited plaintiff and defendant 
at their home, he heard the defendant state that she 
intended to drink as much as she pleased, and if she 
couldn’t drink at home, she intended to leave, and drink 
wherever she could”. 

“There has been no cohabitation between plaintiff 
and defendant since desertion by the defendant, and 
said desertion has continued for more than two years 
and to the present time”. 

And the following statements are contained in the Con¬ 
clusions of Law on the desertion of appellee by appellant, 
and in regard to the property settlement entered into be¬ 
tween the parties (J. Ap. 9): 

“That the desertion of defendant from plaintiff on a 
date which was either February 19, 1948, or some sub¬ 
sequent date up to February 25, 1948, was wilful, was 
without legal justification, and was without the consent 
of plaintiff. 


“That the written agreement made by the parties 
on July 9, 1948, was a property settlement agreement 
and not a separation agreement. 

“That the desertion of the plaintiff by the defendant 
had continued without the consent of the plaintiff for 
more than two years next before the commencement 
of this action on March 31, 1950, and that plaintiff is 
entitled to a divorce on said ground”. 

m. SUMMARY OF ARGUMENT. 

1. The desertion by appellant of appellee resulted after 
the appellee had admonished the appellant about drink¬ 
ing, and after previous threats by the appellant that she 
intended leaving appellee if she couldn’t drink at home. 

2. The desertion by appellant of appellee occurred several 
weeks before the appellant charged the appellee with adul¬ 
tery, and which charge was denied by the appellee, and 
thereafter the adultery suit was dismissed. 

3. The desertion by appellant of appellee continued for 
a period of more than two years, next before the commence¬ 
ment of the suit for desertion against the appellant, and 
to the date of the hearing below. 

4. The written agreement of July 9,1948, was a property 
settlement and not a separation agreement. 

IV. ARGUMENT. 

1. The Desertion by Appellant of Appellee Resulted After 
the Appellee had Admonished the Appellant About 
Drinking, and After Previous Threats By the Appel¬ 
lant That She Intended Leaving Appellee if She 
Couldn’t Drink at Home. 

The excessive drinking by appellant was not the ground 
for divorce, as appellant endeavors to suggest in her brief, 
—but appellant’s drinking resulted in arguments which 
eventually precipitated the wilful desertion by the appellant 
of the appellee. 
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The record conclusively shows that the appellant in¬ 
tended to leave and desert the appellee, if the latter con¬ 
tinued to admonish her about her excessive drinking. Tlie 
testimony of witness Elmer A. Estlow, who had known 
both parties for over twenty years, reluctantly testified of 
her drinking. When first questioned in regard thereto, he 
stated, “Well, I would sort of hate to answer the question 
like that”. (J. Ap. 12). The following thereupon occurred 
(J. Ap. 12-13): 

“The Court: I am afraid you will have to, yes, sif. 

The Witness: Yes; I noticed her drinking quite a bit. 

By Mr. Borchardt: 

I 

Q. She used to drink quite a bit? A. Yes, sir. 

Q. And you noticed her drinking, at both her house 
and at your house? A. That is right. 

Q. Do you recall the last time you saw her? A.Well, 
the last time we saw them at their house, it was a few 
days before George Washington’s birthday in 1948. 

Q. Before George Washington’s birthday in 1948? 
A. Yes, sir. That would be in February some time, 
around the 22nd. 

Q. And where was it you saw her? A. There, you 
mean? 

Q. You say you saw her last, a few days beforb 
George Washington’s birthday? A. In her home. 

Q. In her own home? A. Yes, sir. 

Q. And that was at what address? A. I believe 2408 
38th Street, somewhere right in there. It is on thp 
corner of the alley that goes through. 

Q. And Mr. and Mrs. Lort were both living there 
at the time? A. Yes, sir. 

Q. On this particular occasion did you notice anyf 
thing unusual concerning her? A. Well, she was drink r 
ing too much was under the influence of whiskey; and 
she had been on several occasions before. She got ih 
a little argument with Mr. Lort and she told him sh^ 
would either drink there, or, if not, she would drink 
what she wanted some place else. 

Q. If she couldn’t drink there, she would drink else! 
where? A. That is right.” 



I 
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And later in his testimony when Mr. Estlow was testify¬ 
ing about the appellant having made previous threats about 
leaving the appellee if she couldn’t drink as she desired, 
the following occurred (J. Ap. 54): 

! 

*‘ By Mr. Boardman: i 

Q. Was that at Christmas, or during the Christmas 
holidays? A. It was a short time before. 

The Court: I thought your question asked about 
November, 1947. 

Mr. Borchardt: December, 1947. 

Mr. Boardman: That is all. 

The Court: Mr. Estlow, on this occasion about which 
you have just testified, and the occasion that you told 
us of before, when you said you saw her intoxicated in 
her own home and she said if she didn’t drink there 
she would go somewhere else, or whatever it was, are 
those the only two occasions when you have seen her 
under the influence of liquor, or were there other oc¬ 
casions? 

The Witness: There were other occasions, yes, sir.” 

The appellee testified about appellant deserting him after 
he admonished her about her drinking, as follows (J. Ap. 
15-16): 

“Q. And how long did you and Mrs. Lort live to¬ 
gether? A. Until February of 1948. 

Q. And then what occurred? A. Well, she left. She 
deserted me without any justification. 

The Court: She left, and what else? 

The Witness: Without any justification. 

By Mr. Borchardt: 

Q. What preceded her leaving? Was there any argu¬ 
ment or talk or discussion? A. Yes. I had admonished 
her for her drinking, and an argument resulted as to 
that. And as a result of that— 

Q. What did she say in connection with her drink¬ 
ing? A. She said she was going to drink, and if she 
couldn’t drink there, she was going where she could 
drink in peace. And the next thing I knew, she was 
gone. 
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The Court: Tell me a little more of the background 
which culminated in her leaving. 

The Witness: She had been drinking excessively 
for a long time, and sometimes it would be one, two 
or three days at a time. And when she would get tiiat 
way she was abusive, and whenever we had compajny 
it was embarrassing. When we went out she wohld 
get that way and it was also embarrassing. And I had 
reprimanded her and told her from time to time if ^he 
didn’t stop it I didn’t know what was going to happen. 
And each time she was very abusive about it. She 
would just tell me she wasn’t going to stop it and that 
was all; she was going to drink when she wanted, ahd 
if she couldn’t do it there, she was going where sjhe 
could, which she did. 

By Mr. Borchardt: 

Q. And then as a result of that did she leave you? 
A. She did. 

Q. Have you lived with her since that time? A.i I 
have not.” 

2. The Desertion by Appellant of Appellee Occurred Sev¬ 
eral Weeks Before the Appellant Charged the Appellee 
With Adultery, and Which Charge was Denied by the 
Appellee, and Thereafter the Adultery Suit was Dis¬ 
missed. 

At the hearing below, the appellant vainly attempted to 
show that she did not desert the appellee. She denied t^e 
desertion, and any admonishment by appellee that pre¬ 
ceded the desertion. In support of her position she evin 
testified that she doesn’t drink, and in fact, had her last 
drink “about five years ago” (J. Ap. 38). 

Walter Lankford Blake, son of the appellant, himself, 
refuted this statement, when, in answer to the question us 
when he last saw his mother (the appellant) take a drinjk, 
he stated, “Oh, I would say approximately within the last 
couple of months” (J. Ap. 48). 

The fact is that no testimony was introduced to support 
the appellant’s position that she was not addicted to drink- 
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ing; or that she had not been drinking excessively prior to 
her deserting appellee; or that she had not been admon¬ 
ished by the appellee as to her drinking; or in regard to 
appellant’s denial that she did not leave or desert the ap¬ 
pellee ; or that she did not desert appellee in order to drink 
as she liked without further admonishment. 

It was after she left appellee, and while living away from 
appellee, that the incident of alleged infidelity occurred, that 
was followed by the suit filed by appellant against appellee 
on March 4, 1948. This latter proceeding, in no wise af¬ 
fected appellee’s prior charge of desertion against appel¬ 
lant. 

The suit by appellant against appellee was without foun¬ 
dation. The baseless charges were denied by appellee, and 
the suit was dismissed by appellant with prejudice. 

In connection with the desertion by appellant of appel¬ 
lee, and which desertion occurred prior to any charges by 
appellant against appellee, the trial court found (J. Ap. 6): 

“Several nights after she had left him as aforesaid, 
defendant, with witnesses, confronted plaintiff as he 
left the home of the said other woman. On March 4, 
1948, defendant commenced in this Court an action 
against plaintiff for an absolute divorce on the ground 
of adultery alleged to have been committed by him 
with the aforesaid woman. Plaintiff herein duly filed 
an answer denying the charge of adultery.” 

As to the false and vicious charge of adultery which was 
made by appellant against appellee, it is significant to note 
that outside of the testimony of the filing of the adultery 
suit, and the preposterous testimony of appellant, includ¬ 
ing her statement of having waited to get evidence against 
appellee “three or four nights” and “until three or four 
o’clock in the morning” prior to the filing of the suit (J. 
Ap. 45), no evidence whatsoever was offered in support of 
a charge of adultery. In fact appellant’s attorney made 
the following statement in this connection (J. Ap. 56): 

“It (the suit) is one for desertion, the husband 
claiming the wife deserted him, I believe in February 
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of 1948. There is no issue here as to whether or jnot 
he was guilty of adultery.” 

Then when appellant’s attorney realized that the appel¬ 
lant failed in the defense to the appellee’s charge of deser¬ 
tion, he made the following statement (J. Ap. 61-62): 

“I will say this—and Your Honor seems to be go^ng 
to hold that I am wrong, and I will accept your deci¬ 
sion, unless my client desires to appeal—but let me 
say this. I want to make this motion on the reccJrd, 
that on the basis of my own advice to my client I n|ow 
move that this case be reopened to permit me to tout 
in such evidence as she still has to the conduct of her 
husband with another woman and the alleged adultery, 
which I did not put in this case—” 

The Trial Court later remarked (J. Ap. 66): 

“Her lawyer says she didn’t have her day in court 
because he gave her bad advice. That is what it boils 
down to. I recognize the implications in that. If j;he 
case were reopened every time a lawyer comes in a|nd 
says ‘I guessed wrong. Give me another chance at 
bat,’ I would be trying lawsuits over and over ^nd 
over. ” . j 

3. The Desertion by Appellant of Appellee Continued for a 
Period of More Than Two Years, Next Before the Com¬ 
mencement of the Suit for Desertion Against the Ap¬ 
pellant, and to the Date of the Hearing Below. 

The trial court in its findings found from the evidence 
(J. Ap. 9): 

“There has been no cohabitation between plaintiff 
and defendant since desertion by the defendant, ahd 
said desertion has continued for more than two ye^rs 
and to the present time.” 

And in the Conclusions of Law the Court below held (J. 
Ap. 9): | 

“That the desertion of the plaintiff by the defend¬ 
ant had continued without the consent of the plaintiff 
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for more than two years next before the commence¬ 
ment of this action on March 31, 1950, and that plain¬ 
tiff is entitled to a divorce on said ground.’’ 

In appellant’s brief an attempt is made to show that ap¬ 
pellee made no attempt to effect a reconciliation with ap¬ 
pellant. This point has been clarified in the ruling of this 
Honorable Court in the case of Parks v. Parks, 73 App. 
D. C. 93, 95, where the following is stated: 

“A deserted spouse is not required to make attempts 
to end the separation in order to obtain a divorce. 
Even actual unwillingness on her part to take the de¬ 
serter back does not prevent her from obtaining a 
divorce.” 

The Court cited Hitchcock v. Hitchcock, 15 App. D. C. 81, 
93, in support of the above, and then continued: 

“We need not consider whether a refusal to take 
back the deserter would, under our present statute, 
affect the deserted party’s right to a divorce.” 

4. The Written Agreement of July 9, 1948 was a Property 

Settlement and not a Separation Agreement. 

The appellant contends in effect that even though the 
parties herein became separated through appellant’s de¬ 
sertion of appellee,—that by reason of an agreement that 
was entered into between the parties subsequent to the 
desertion, and subsequent to the charges of adultery by 
the appellant against the appellee, that the appellee was 
not entitled to a divorce on the ground of desertion. 

The agreement of July 9, 1948 (J. Ap. 6-8), was unques¬ 
tionably a property settlement. It was intended as such, 
and in no wise was merely a separation agreement. 

The agreement specifically provides that whereas the 
parties “are now matrimonially separated” and that 
whereas “they mutually desire to make a complete and 
final settlement of all their property rights and obliga¬ 
tions”, certain matters were to be done by the parties, 
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“in settlement and adjustment of all claims for support, 
maintenance, etc.”, the wife has or may have against the 
husband, and that each party released the other party frojn 
all rights, titles or interests in the real or personal 
erty. ( 

The appellant vainly attempts to show that by reason of 
the property settlement agreement of July 9, 1948, the ap¬ 
pellee’s charge of desertion falls. Appellant endeavors to 
distinguish the case of Paries v. Parks, 68 App. D. C. 36)3, 
from Parks v. Parks, 73 App. D. C. 93, in attempting to 
show that the first Parks case furnishes no authority fc|r 
the adjudication in their case. The other cases cited by 
appellant are not applicable to the present case. 

It is respectfully submitted, however, that there can lie 
no question whatsoever that the agreement of July 9,194&, 
was merely a property settlement, and did not affect the 
appellee’s right to a decree against the appellant on the 
ground of desertion. 

At the hearing below when counsel for the appellee pro¬ 
ceeded to support his position through legal citations, the 
Court stated (J. Ap. 63): 

“I don’t think you need argue that point to me, Mr. 
Borchardt, because I agree with you that the agree¬ 
ment here is a property settlement, and that it dods 
not affect the desertion. It doesn’t change desertioju 
to separation.” 

The law is definitely in support of the appellee. 

In the case of Atherton v. Atherton, 181 U. S. 155, 17 
the Supreme Court of the United States referred to ah 
agreement that had been entered into by two parties prio^r 
to a decree for divorce, and commented on the effect of thb 
agreement “as simply intended to provide for the interest 
of the child, recognizing that the parties had ceased to live 
together as husband and wife, but without in any way 
acknowledging upon whom is the fault, or condoning the 
conduct of one or the other”. 
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In the case of Lemmert v. Lemmert, 103 Md. 57, upon 
which the case of Parks v. Parks, 68 App. D. C. 363, is pred¬ 
icated, a wife left a husband, and afterwards filed a snit 
against husband for a limited divorce and alimony. Hus¬ 
band in good faith endeavored to induce her to return. She 
refused. They then executed a contract by which husband 
agreed to pay her a certain sum of money and she agreed 
to release him from all claims. The money was paid and 
the bill of divorce dismissed. Although the contract did 
not expressly provide for their living apart, it was made 
in contemplation of their separation, and the Court held, 
that since the original separation was not by mutual cove¬ 
nant, or with husband’s acquiescence, this contract made 
in settlement of wife’s suit, is not a bar by the husband for 
divorce on the ground of abandonment. 

Ogilvie v. Ogilvie, 37 Oregon 171 (61 P. 627), was a case 
where a wife deserted husband and afterwards demanded 
a settlement of money affairs, and under an agreement 
thereupon executed, provision was made for her support, 
and the Court held that the settlement agreement was not 
an assent by the husband to the separation, and that after 
the expiration of the required time he was entitled to a 
divorce. 

In Walker v. Walker, 14 Calif. App. 487, it was held: 

“Where sole purpose of agreement was to adjust 
property rights, the agreement to live separate and 
apart did not affect the consequences flowing from the 
prior desertion of the husband by the wife.” 

In the case of Melson v. Melson, 151 Md. 196, 201, which 
followed the Lemmert case, it was held that a deed of set¬ 
tlement is not per se a bar to a suit for divorce. 

In the first case of Parks v. Parks, 68 App. D. C.\363, one 
of the chief issues was “the fact of desertion, and the 
Final Decree entered in that cause was on the ground of 
“desertion”. The appellant in that case (defendant below^ 
filed a Bill of Review below, and a Motion to Dismiss the\ 
Bill of Review was filed by the appellee in that case (plain- 
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tiff below). This Honorable Court was then applied to by 
the appellant therein, for a review of his case. 

In upholding the limited divorce granted the wife, tjie 
Court stated: 

“Such an agreement has been held to constitute jio 
bar, where it appeared that its real purpose was merely 
to settle property rights of the parties, even though it 
provided for continued separation/’ 

The cases of Walker v. Walker , 14 Calif. App. 487; Ogil- 
vie v. Ogilvie, 37 Oregon 171; and Lemmert v. Lemmert, 
103 Md. 57, were cited in support of the ruling in the Parks 
case. 

The second case of Parks v. Parks, 73 App. D. C. S|3, 
merely decided the question as to whether a husband (wbo 
had deserted his wife, and wife thereafter obtained a de¬ 
cree for limited divorce against husband), could after “six 
consecutive years of separation had elapsed, obtain a di¬ 
vorce from his wife, and in upholding the husband’s right 
to such a divorce, this Honorable Court stated (page 94^: 

“That purpose (liberal purpose of granting divor(je 
under the 1935 Amendment) was to permit termina¬ 
tion in law of certain marriages which have ceased to 
exist in fact. This is such a marriage.” 

In the present case, the appellant was unemployed and 
had no means of support whatsoever. The appellee w^s 
willing to provide for her support, and did not want her to 
molest him at his office, or contact his employer as to what 
he was earning. 

In fact, in the suit filed by appellant against appellee, 
after she deserted appellee, she alleged in her • complaint, 
“Plaintiff (appellant) is unemployed and is dependent 
upon defendant (appellee) for her support. Defendaht 
Edward Franklin Lort is the manager of the Washington 
branch of the Baltimore Life Insurance Company, bfit 
plaintiff is without knowledge as to the amount of his iii- 
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come, and she demands that defendant fully disclose the 
same ,, . 

The fact that she filed a suit against appellee charging 
him with adultery after the appellant deserted the appel¬ 
lee, and that property settlement thereupon was entered 
into between the parties, among the terms of which was a 
provision that she drop all claims against appellee, includ¬ 
ing the charge of adultery, did in no wise bar appellee’s 
right to procure a divorce on his legitimate charge of de¬ 
sertion. 

V. CONCLUSION. 

The appellant had every opportunity, at the hearing be¬ 
low, to offer such evidence as she might have had, in oppo¬ 
sition to appellee’s suit, as heretofore set forth, but appel¬ 
lant was unable to furnish any evidence in opposition to 
the charges by appellee, and the Trial Court very properly 
ruled that the appellee had proved his case of desertion 
against appellant. 

The appellee, at the hearing below, definitely supported 
his charge of desertion, and the other factors required to 
obtain a divorce on the ground of desertion. Both the facts 
and the law are in support of his position, and the ruling 
of the Trial Court should be affirmed. 

Respectfully submitted, 

Marctjs Borchardt, 

423 Homer Building, 
Washington, D. C., 

Attorney for Appellee. 










